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HM Treasury: Technical comments on the draft Statutory Instrument Markets in
Financial Instruments Organisational Regulation

Date: 11 April 2024
Sent to: Capital.Markets@hmtreasury.gov.uk

UK Finance welcomes the continued momentum of the Financial Services and
Markets Act 2023 in the Wholesale Markets Review. We thank HM Treasury for the
opportunity to provide technical comments on this draft Statutory Instrument (SI).

UK Finance welcomes that the draft S| does not seek to make policy changes nor
changes to the current framework, but restates definitions from the UK Markets in
Financial Instruments Directive Organisational Regulation (MiFID Org Reg) into UK
legislation.

We welcome HM Treasury proceeding with the restatement of UK MiFID Org Reg
definitions, and the revocation of firm-facing rules, to align with the FCA and the PRA
implementing in the new rules in H2 2025.

UK Finance have set out our comments below on the draft Sl.

UK Finance understands that the intention of the S| was to restate the powers of MiFID
Org Reg to the FCA, however, this is not clearly written in the Policy Note or the Sl.

UK Finance commends HM Treasury for improving the readability of the Policy Note
and the Sl through clearer wording and more detailed definitions.

UK Finance note that it is difficult to track the changes from the Org Reg to the new
UK legislation set out in the draft SI. Whilst the Policy Note sometimes explains the
change, it does not always, nor in detail.

We note that a transposition or destination table would make tracking amendments
easier for industry to follow and understand where the changes have occurred,
comparing old text with the new text, or where HMT have removed wording deemed
obsolete.
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UK Finance notes that the change made to 313CBA (2) from “deemed likely” to “could”.

Previously, MiFID stated “a suspension or a removal from trading of a financial
instrument shall be deemed likely to cause significant damage to investors' interests
or the orderly functioning of the market at least in the following circumstances”.

We note that it has being changed to “could”, but was relaxed on that given the
enabling power e.g. in s313CA(3) FSMA already use “could” — “But the FCA is not
obliged to impose a requirement under subsection (2) if it could cause significant
damage to the interests of investors or the orderly functioning of the market.”

UK Finance comments on this change are;

e The FCA and PRA are not given the power to make rules. Do they need to be?

Regulation 7

Regulation 7 replaces the existing Part 2 of Schedule 2 of the RAO which reflects
Article 5, 6, 7, 8, 10 and 11 of the MiFID Org Reg.

It defines transmission system operator, money-market instruments, spot FX, FX
contracts for payment purposes, wholesale energy products for physical settlement,
energy contracts for commercial purposes, consistently with the existing definitions
used in the UK save that:

e New paragraph 7 of Part 1: treatment of certain derivative financial instruments,
paragraph 5(2)(a)(ii) and (iii) do not wholly reflect Article 7(1)(a)(ii) and (iii) of
the MiFID Org Reg as they do not refer to third country trading venues.

e UK Finance note paragraph 5(2)(a)(i) is drafted slightly wider than Article
7(10(a)(i).

e New paragraph 10 of Part 1: treatment of certain derivative contracts,
paragraph 8(b) does not wholly reflect Article 7(3)(b) of the Org Reg as there is
no reference to derivatives traded on a third country trading venue than perform
a similar function to their UK equivalents.

There is no explanation of the change in the Policy Note given.
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Regulation 8

Regulation 8 restates the provisions of the MiFID Org Reg on algorithmic trading, high
frequency algorithmic trading and direct electronic access.

Regulation 8 also restates the MIFID Il definitions of direct electronic access,
algorithmic trading and high frequency algorithmic trading.

UK Finance however, queries:

e Whether the heading “High frequency algorithmic trading” should also include
“algorithmic trading”.

e The retention of “dealing on own account” in new regulation 9(4) - (6) which is
defined in new paragraph (8) as “trading against proprietary capital resulting in
the conclusion of transactions in one or more financial instruments”.

o How does this differ from dealing as principal?
o Is this a new regulated activity or a subset of dealing as principal?

o Note that the definition of market-making in the Short Selling Regulation
uses “dealing as principal”. UK Finance is of the view that the definitions
should be aligned, and suggest it should be “dealing as principal” in
regulation 9.

e Whether there is a need to retain Article 19(5) of the MiFID Org Reg which
requires trading venues to make available to firms estimates regarding the
average number of messages.

Regulation 9 and 10 insert the same definitions of algorithmic trading, direct electronic
access and high frequency algorithmic trading into the RRR. There is the same issue
with the retention of the term “dealing on own account” as noted above.

Regulation 13 inserts insert elements the same definitions of algo trading, direct
electronic access and high frequency algorithmic trading into the RRR. There is the
same issue with the retention of the term “dealing on own account” as noted above.
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About UK Finance

UK Finance is the collective voice for the banking and finance industry. Representing
more than 300 firms across the industry, it seeks to enhance competitiveness, support
customers and facilitate innovation. Our primary role is to help our members ensure
that the UK retains its position as a global leader in financial services. To do this, we
facilitate industry-wide collaboration, provide data and evidence-backed
representation with policy makers and regulators, and promote the actions necessary
to protect the financial system. UK Finance’s operational activity enhances members’
own services in situations where collective industry action adds value. Our members
include both large and small firms, national and regional, domestic and international,
corporate and mutual, retail and wholesale, physical and virtual, banks and non-banks.
More information is available on our website.

Contacts:

Yvonne Deane Harte, Director, Secondary Markets & Post-Trade Policy

yvonne.deaneharte@ukfinance.org.uk

Andrea Macleay, Manager, Capital Markets & Wholesale Policy
Andrea.Macleay@ukfinance.org.uk

Jaime Ricks, Analyst, Capital Markets & Wholesale Policy
jaime.ricks@ukfinance.org.uk
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