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Executive Summary

1.

UK Finance is the collective voice for the banking and finance industry. Representing more
than 300 firms we are a centre of trust, expertise and collaboration at the heart of financial
services. Championing a thriving sector and building a better society.

We are pleased to respond to the FCA's CP 25/18 on tackling non-financial misconduct in
financial services and the proposals regarding the draft guidance in the Code of Conduct
(COCON) and the Fit and Proper Test for Employees and Senior Personnel (FIT)
sourcebooks.

In general, our members are supportive of the FCA's proposals to introduce the draft
guidance, which will help provide welcome clarifications regarding the application of the
rules in COCON and FIT. Members see the guidance as helpful to provide more consistent
application across the industry and notably welcome the efforts to align the framework
more closely with employment law and well as the helpful case study examples
throughout.

However, as part of our response to the individual questions below, we raise several
priority areas of feedback relating to the draft guidance that have been highlighted by
members. In particular, we note the importance of:

e Further guidance on the “seriousness” criterion: while members generally
welcome this criterion, there are concerns that it may introduce subjective, unclear
and inconsistent standards in respect of its application. Members have noted a
number of outstanding questions for further clarification regarding the interpretation
of this criterion and would like to see its application beyond Individual Conduct Rule 2
to be made more prominent in the draft guidance. Members also recommend that the
FCA clarifies that firms are expected to act as the primary assessors of “seriousness”
and not the FCA.

e Clearly defining the scope of non-financial misconduct across COCON and FIT:
as drafted, members have several concerns with the definition of “non-financial
misconduct”. For example, how it is limited to only some forms of bullying and
harassment and, in places, seems to merge the two concepts, as well as the
inconsistent use of examples of types of non-financial misconduct throughout the draft
guidance. We recommend that the FCA more clearly define “non-financial misconduct”
and uses or has regard to the ACAS guidance wording to clarify the definition of
bullying. An alternative approach would be to re-define “non-financial misconduct”
using employment law’s well-established rules as the foundation with additional rules
applied as an overlay, though this did not receive unanimous support.

e A more defined threshold for enquiries into personal lives in regard to FIT:
regarding the clarifications about making enquiries about employees’ private lives if
there is “good reason”, the overriding concern is that different members may have
varying tolerances for types of behaviour, and this could lead to inconsistent
application. Additional examples of what the FCA might constitute a “good reason” to
undertake further enquiries would be welcomed, similarly members would welcome
further examples in relation to the triggers for social media enquiries.

« Alignment between approaches taken by the FCA and PRA: members appreciate
that it is the FCA, and not the PRA, that is consulting on the draft guidance. However,
members would encourage the FCA and the PRA to work collaboratively together to
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ensure that, to the extent appropriate, they are adopting a consistent approach to
expectations and decisions about non-financial misconduct to avoid members facing
materially different approaches from each of the FCA and the PRA.

5. Thank you for taking the time to consider this consultation response. Please do get in

contact with matthew.voung@ukfinance.org.uk and thalia.spittall@ukfinance.org.uk

if you have any questions about our submission.

Handbook guidance

Question 1: To what extent do you agree that new Handbook guidance in COCON and
FIT is needed to help firms apply FCA rules?

6. UK Finance and its members are broadly supportive of the FCA’'s new Handbook guidance
in COCON and FIT, which we view as helpful, particularly as it will support internal decision
making and believe it should lead to a more consistent application across the industry.
Members also generally think the level of detail which the FCA has included in its
Handbook guidance is helpful.

7. An overarching point made by members is the need for the FCA to adopt a consistent
definition or meaning of the term ‘non-financial misconduct’ for the purposes of its
proposed guidance. For example, the FCA refers to the following types of misconduct in
the Consultation Paper and draft guidance: bullying, harassment, discrimination, sexual
harassment and victimisation. However, the FCA appears to refer to these types of
misconduct inconsistently throughout the draft guidance. For example, in some places the
FCA directly addresses a form of conduct as non-financial misconduct, whereas in other
places the FCA does not mention the same type of conduct at all or mentions it in a different
context (e.g. the type of conduct that may be relevant to fithess and propriety, but not to
whether an employee has breached COCON). Members would encourage the FCA to
make a clear statement in its Policy Statement about the types of misconduct that could
amount to non-financial misconduct and to ensure that it addresses those types of
misconduct equally and consistently in its guidance. This will help to avoid confusion within
members and amongst employees as to the types of misconduct that the FCA considers
to be non-financial misconduct and to which the guidance applies.

8. It would also be helpful if the FCA could confirm whether it considers ‘intimidation’ and
‘possession or use of illegal drugs’ as non-financial misconduct within the scope of
COCON and FIT. ‘Intimidation’ and ‘possession or use of illegal drugs’ were listed as
examples of non-financial misconduct in the FCA's 2024 non-financial misconduct survey
but are not referred to in the Consultation Paper or draft guidance. Furthermore, members
propose that the FCA expressly extends the new rule at COCON 1.1.7FR to banks to
ensure a uniform approach across all entities and eliminate any discrepancies or ambiguity
in the regulatory framework. This would aid in clarifying the scope of non-financial
misconduct and ensure consistent application of COCON. We provide more detail about
this point in relation to the draft COCON guidance below.

9. As a further overarching point, members also consider that it is important to ensure that
there is alignment between the FCA and the PRA in relation to non-financial misconduct.
While members appreciate that the draft guidance is being consulted on by the FCA and
will appear in the FCA Handbook (not the PRA Rulebook), members are nonetheless keen
to ensure that the FCA and the PRA do not adopt materially different approaches to this
topic, to avoid the situation where members consider that non-financial misconduct may
breach COCON based on the PRA’s expectations, but not the FCA’'s. We would therefore
encourage the FCA works with the PRA to perhaps publish a joint statement of approach
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and list of examples for members, or that the FCA engages with the PRA to confirm if the
PRA is broadly aligned with the FCA's draft guidance (and, if so, that confirmation is
publicised so firms are aware of it).

COCON

Question 2: To what extent do you agree the draft COCON guidance would help you to
apply our rules?

10.

11.

12.

Members are broadly supportive of the FCA's draft COCON guidance. In particular,
members welcome the clarifications regarding COCON not being extended to cover
employees’ private or personal life (albeit recognising that a Senior Managers should
disclose such matters if they are material to an assessment of their fitness and propriety
under FIT).

The inclusion of the case studies in the table at COCON 1.3.7G as regards the types of
conduct which are likely to fall within the scope of COCON 1.1.6R to 1.1.7R in respect of
private or personal life are also likely to be helpful to assist in making determinations
accordingly, subject to some further points of clarification which are addressed in more
detail below.

Members also welcome the FCA's efforts to align its regulatory framework more closely
with employment law as this recognises the practical challenges firms face when dealing
with an individual whose misconduct is managed using two sets of different rules with
potentially far-reaching consequences for both the individual and their firm.

Question 3: Do you have any comments on the draft COCON guidance?

Consistency of application

13.

14.

15.

Some members have reported finding the draft COCON guidance difficult to follow in
places, as it requires a significant amount of cross-referring to other parts of COCON and
various defined terms. Members appreciate that some of this drafting is necessary, but
encourage the FCA to take a step back to help ensure that the guidance is as user-friendly
as possible. This will help firms (including those with less experience of assessing COCON
breaches) to navigate more easily and apply the guidance, and also help to reduce the
potential for disputes between firms, employees and employees’ legal advisers as to how
and when the guidance applies. Some members have commented that they have specific
forums / panels to determine COCON breaches and therefore it would be helpful to have
clear guidance all in one place to make it easier for these panels to make consistent, clear
and transparent decisions.

Some members have also queried whether as drafted, there is sufficient flexibility and
room for judgement and interpretation to allow firms of all sizes and complexities to find it
helpful and so again would encourage the FCA to consider amending it to make it as user-
friendly as possible.

Moreover, members would welcome the FCA clarifying where there is consistency
between banks and non-banks and where there is not (accepting the restrictions in
COCON 1.1.7AR) by including a side-by-side comparison table. This is particularly
confusing given the drafting at COCON 1.1.7ER which says “To what conduct does it
apply? (Other limitations: Non-banks: Harassment)”. Here, the FCA could include some
express text on the scope of COCON.

Case study examples

16.

As referred to above, the inclusion of the case studies in the table at COCON 1.3.7G about
the types of conduct occurring in employees’ personal or private lives which are likely to
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fall within the scope of COCON 1.1.6R to 1.1.7R are also likely to be helpful to assist in
making determinations.

17. Some members would like to see the FCA clarifying its views on the specific factual
scenario: “Misconduct by M in relation to a member of the public while M is commuting to
their firm’s place of business for work”. In particular, members would welcome the FCA’s
clarification that this situation would be out of scope of COCON even in circumstances
where an employee is clearly associated with their employer when commuting to their
place of work (e.g. because they are dressed in branded clothing / uniform) given the
potential reputational impact of such misconduct on their firm. In addition, some members
have assumed that the FCA may have intended to cover employees commuting to and
from their firm’s place of business for work. If this assumption is correct then it would be
helpful for the FCA to adjust the wording of this guidance accordingly, to avoid potential
debates with employees who may engage in misconduct while commuting from their place
of work.

Extra-territoriality

18. Members recognise that COCON applies to Senior Managers and Material Risk Takers
regardless of where their conduct occurs (COCON 1.19 and 1.1.9A), whereas for other
employees who are subject to COCON, COCON applies to misconduct in a UK office or
when dealing with clients in the UK from a non-UK location (COCON 1.1.10). Though
members do not condone such conduct, members would therefore recommend that the
FCA clarifies that COCON would not apply to a situation where an employee who is subject
to COCON engages in non-financial misconduct outside the UK (e.g. on an overseas
business trip) in relation to another employee (who may or may not be subject to COCON).
Based on the FCA's draft guidance, members have assumed this would be the case as
there would be no direct nexus to UK markets or clients, even though the employee who
committed the non-financial misconduct would be performing activities on behalf of a UK
regulated entity. In that regard, the FCA may consider introducing a two-step test in the
guidance to confirm (i) whether there is a UK nexus; and (ii) whether the conduct has taken
place in a regulated business context. This should include examples which confirms where
the answer to both is “no”, the conduct will be out of scope of COCON. Some members
have noted that they do not agree with the proposed two-step test and believe that the
location of staff subject to COCON rules should be immaterial.

Seriousness criteria COCON 4.1.8EG

19. In general, members also welcomed the inclusion of relevant criteria at 4.1.8EG as to what
amounts to “seriousness” for the purposes of Individual Conduct Rules 1 and 2. These
criteria are likely to be helpful for firms when assessing the severity of non-financial
misconduct for the purposes of assessing whether it may amount to a COCON breach.
However, some members have suggested that the FCA ought to consider whether the
concept of “seriousness” in this context is aligned with its own objectives, for example, in
the context of regulatory breaches resulting in consumer harm and damage to market
integrity. Without further clarity by the FCA, the “seriousness” test risks being overly
subjective and, therefore, a test that is likely to result in quite inconsistent outcomes across
the industry.

20. Additionally, some members have suggested that, as currently drafted, the draft guidance
could inadvertently give the impression that the FCA is primarily responsible for assessing
the seriousness of non-financial misconduct, as opposed to firms themselves. For
example, the current drafting of COCON 4.1.8C and 4.1.8E suggests “the FCA will take
into account” these factors, whereas it is proposed that alternative drafting should be used
to recognise the expectation that it is for firms to assess the seriousness of the conduct.
In that regard, it is noted that the current COCON text uses the wording “the FCA would
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expect to take into account...”, which the FCA could replicate here. Members therefore
request that the FCA includes in its guidance explicit confirmation that the “seriousness”
assessment rests first with firms, with the FCA providing oversight as and when required
or appropriate.

21. Moreover, it appears that the FCA intends for these criteria to not only apply to Individual
Conduct Rule 2 (e.g. COCON 4.1.1GC(1)(a) cross refers to these criteria in the context of
Individual Conduct Rule 1). However, given the importance of these criteria, members
think that the FCA could include this criteria more prominently or in a general section
dealing with assessing the severity of misconduct for the purposes of assessing if it
breaches COCON, as opposed to only including it in full for Individual Conduct Rule 2 and
then cross-referring to it in a way that may not be very clear to some firms in other parts
of COCON (which also impacts how user-friendly the guidance is for firms to use).

22. Whilst acknowledging the utility of the “seriousness” criteria, members would welcome
guidance from the FCA regarding the following points:

COCON 4.1.8EG(3)

a.

b.

How firms should assess the “size of the impact” of non-financial misconduct?

How firms should assess fairly the “size of the impact” of non-financial misconduct
without discussing it with the subject of the conduct?

What rights will the person accused of non-financial misconduct should have to
challenge the “size of the impact” as assessed by their firm or the subject of that
conduct?

Here, the FCA may wish to include explicit expectations around fair investigations,
providing employees with an opportunity to respond to allegations and assessments,
where possible, and proportionality. This approach would help to protect against
inconsistent outcomes and employment litigation risk and would help to support the firm-
led “seriousness” assessment the FCA is aiming to describe in its draft guidance.

COCON 4.1.8EG(5)

d.

What does “influence over the other’s career’ mean? For example, is this limited
to a situation where an employee is in an individual's line management chain, or
should this statement be interpreted more broadly to cover the general influence
that a very senior employee (e.g. a Chief Executive) is likely to have within their
firm, even if they do not directly or indirectly line manage a colleague.

COCON 4.1.8EG(6)

e.

What are “vulnerabilities” that are not “characteristics”? It is unclear if the FCA is
intending to refer to protected characteristics for the purposes of the Equality Act
2010 (the EQA). If this is what the FCA is referring to, then members request that
the FCA expressly states this point.

COCON 4.1.8EG(9)

f.

g.

How will a determination be made as to whether conduct is “criminal” in the
absence of a criminal conviction? There may be many reasons why a criminal
conviction does not take place other than a ‘not guilty’ verdict being delivered by a
jury or a trial being discontinued. For example, a key withess may decide not to co-
operate with a prosecution, or a technical evidential or disclosure issue may result
in an unsuccessful conviction.

What if the subject of the conduct does not wish to bring criminal proceedings?
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h. Is the reference to “dismissal” intended to mean “summary dismissal” or “dismissal
by termination on notice”?

Specific guidance on the application in respect of Individual Conduct Rule 1

23.

24.

Members note the FCA’s inclusion of COCON 4.1.1DG(2) which sets out the
circumstances where misconduct will fall outside of the scope of Individual Conduct Rule
1. While members understand the intention behind this drafting, the inclusion of the
wording “did not intend to have a negative impact” at COCON 4.1.1DG(2)(b) could be
problematic in circumstances where an individual argues that they did not intend to have
a negative impact on the subject of the misconduct, as this introduces a subjective element
to the test, which may enable an individual to rely on this as a defence in circumstances
where they should not be able to do so given the seriousness of the misconduct. Members
would therefore welcome the tightening of this language to ensure it does not have this
unintended effect. One way in which the FCA could do this is to expand the wording in
4.1.1DG(3) (which talks about how an employee’s belief that there was a good or proper
reason for their conduct must be reasonable) so that an employee’s lack of intention for
their conduct to have a negative impact on another person must also be subject to a
reasonableness standard.

The same issue also applies in respect of COCON 4.1.1DG(2)(a) as this may also
introduce a subjective element to the test because it depends on an employee’s ‘thought’
as to whether there was a “good and proper reason” for the conduct. As drafted, the
inclusion of the wording “good and proper reason” reads more like legislative text, rather
than guidance. Again, members would therefore strongly encourage the FCA to tighten
this language to ensure it does not have this unintended effect. The FCA could consider
amending the wording here to reflect a “sincere or genuine belief” which some members
thought could provide more clarity.

Specific guidance on the application in respect of Individual Conduct Rule 2

25.

26.

27.

28.

In addition to the above, members would encourage the FCA to consider amending the
drafting in COCON 4.1.8-B(G)(1)(a) to introduce a “reasonableness” qualifier because as
currently drafted, the wording risks being interpreted too widely. In that regard, it could be
amended to read “...intervene to stop such behaviour where appropriate if the manager
knows or should reasonably have known of it".

Some members would welcome further guidance from the FCA on the application of this
guidance relating to Individual Conduct Rule 2 to line managers, specifically where line
managers may not have taken sufficient steps to prevent non-financial misconduct. The
FCA could provide this further guidance in the form of a short non-exhaustive list of
examples.

Members recognise that the draft guidance for Individual Conduct Rule 2 is intended to
capture misconduct “in relation to fellow members of the workforce”, although it is assumed
that this does not mean that there must be a specific subject of the alleged misconduct.
Members would welcome further clarification as to whether the FCA's view is that non-
financial misconduct which is not targeted at a specific individual (e.g. employee or
customer) falls outside of COCON and therefore should be handled through the firm’s
disciplinary process but not classed as a potential COCON breach.

If the FCA confirms that non-financial misconduct that does not involve a specific subject
may still amount to a breach of COCON, members would welcome clarification from the
FCA regarding the application of the factors at COCON 4.1.81 which are said to always be
relevant, given that they focus specifically on there being “a subject of the misconduct’.
This drafting does not take into account situations where there is no specific subject of the
misconduct, for example, if employees are found to be making offensive, derogatory,
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racist, or sexist comments generally on their firm’s systems (e.g. in group chats not aimed
at specific individuals, or in comments posted on their firm’s intranet), as these comments
may not be targeted at a specific individual but would still viewed as unacceptable and
could lead to disciplinary action.

Scope of non-financial misconduct

29.

30.

31.

32.

33.

As mentioned above, members also consider that, as currently drafted, there is a lack of
a clear and cohesive explanation of what types of conduct the FCA considers are covered
by the term “non-financial misconduct”. Moreover, the draft guidance inconsistently refers
to different examples of non-financial misconduct throughout. Firms request that the FCA
produces and includes in its guidance a clear articulation of what types of conduct fall
within non-financial misconduct and that the FCA includes bullying (clarifying that bullying
does not need to be tied to a protected characteristic), harassment, discrimination (direct,
indirect and arising from disability) and victimisation/retaliation within this definition. This
definition should also distinguish non-financial misconduct from lawful expression outside
work, absent a real and evidenced risk to fithess/propriety or breach of conduct rules.

In addition, the current definition of non-financial misconduct, as set out in COCON
1.1.7FR(4)(a), is limited to some forms of bullying and harassment. It replicates the
harassment provisions in s26(1) of the EQA but specifically omits:

e Direct discrimination (s13 EQA);

e Indirect discrimination (s19 EQA);

e Discrimination arising from disability (s15 EQA); and
o Victimisation/retaliation (s27 EQA).

This omission is problematic, as it leaves certain serious forms of misconduct outside the
scope of non-financial misconduct. For example, victimisation, which would include
penalising an employee for raising a grievance about sexual harassment, would not be
captured under the current definition. Nor would an individual who treats another less
favourably because of their ethnicity, religion or social economic background. Members
request that the FCA also include a cross-reference to protected disclosures and anti-
victimisation, along with a case study or examples illustrating this point, given the
frequency with which this type of misconduct may arise and the regulatory significance of
it.

Although out of scope, we note that that the FIT assessment criteria for honesty, integrity
and reputation refers to bullying, harassment, victimisation and discrimination (FIT
2.1.3G(11A) (14) and (15)) indicating that it is the intention of the FCA to include this type
of misconduct within the FCA’s guidance on non-financial misconduct. Clarity around the
meaning of acting with integrity in this context would also be welcomed by firms.

As part of clarifying the points described above, members would like the FCA to ensure
consistency of terminology throughout the guidance.

Challenges with the definition of bullying

34.

The current definition of non-financial misconduct attempts to merge the distinct concepts
of bullying and harassment. While there are some similarities between bullying and
harassment, they are distinct concepts — for example, bullying does not require a link to a
protected characteristic. We appreciate that the regulatory regime is intended to apply
more widely than the EQA but simply removing the requirement for the misconduct to be
related to a characteristic does not achieve the aim of bringing all forms of bullying within
scope of the guidance.
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35. There is no statutory definition of bullying but case law and guidance from public bodies
such as ACAS have provided a clear steer to assist firms to identify bullying. The ACAS
definition has two limbs: unwanted behaviour from a person or group that is either:

o offensive, intimidating, malicious or insulting; or

e an abuse or misuse of power that undermines, humiliates, or causes physical or
emotional harm to someone.

36. Whereas misconduct on the basis of the first limb may fall within the current definition of
non-financial misconduct set out in COCON 1.1.7FR(4)(a) because of their similarities, it
is less clear that bullying, which is subtle but no less serious, would fall within this part of
the draft guidance.

37. We therefore strongly encourage the FCA to clarify how it defines bullying if it intends for
this type of misconduct to be covered by the term non-financial misconduct. The most
straightforward and consistent way of doing this is likely to be for the FCA to adopt or align
its definition with the ACAS guidance described above.

An alternative approach to defining non-financial misconduct

38. Since the FCA’s approach to non-financial misconduct relies on what is meant by that term,
it is critical to be very clear as to what types of conduct may be covered by that term. Some
members have suggested an alternative approach to the one described above, which,
without too many changes to a firm’s infrastructure, could achieve the FCA's aims, be
aligned with employment law principles, and be implemented without too much difficulty.

39. Instead of seeking to align regulatory principles with employment law definitions in a
piecemeal fashion, the FCA could use employment law’s well-established rules as the
foundation. From there, the FCA could layer any additional rules such as a “serious”
threshold and apply the rules to all demographics.

40. Should the FCA choose to pursue this alternative approach, we outline below a series of
steps that could be integrated into the process:

Stage 1

Establish whether there has been non-financial misconduct: determine whether there
has been bullying, harassment, victimisation, or discrimination, using established legal
principles under the EQA and relevant case law. This would include conduct related to
all protected characteristics and other relevant demographics. The investigation would
be carried out by the appropriate team within the relevant firm using established
principles and processes and operational staff who do this type of work every day.
Once misconduct has been established, the process could then involve a regulatory
analysis of the misconduct (either by the same or a different team).

Stage 2

The firm would then assess the misconduct against a seriousness threshold to
determine whether the misconduct warrants a regulatory finding under COCON and/or
FIT. This would ensure that only the most serious cases are escalated for potential
COCON and/or FIT assessments, while maintaining consistency with employment law
and existing operational HR processes.

41. As part of this process, firms would need to establish clear escalation criteria to guide
teams on when misconduct should be referred for COCON and/or FIT assessments. This
would help ensure consistency in approach and mitigate the risk of inconsistent handling
of cases.
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42. Members appreciate that there will inevitably be borderline cases where behaviour may
not constitute misconduct under employment law but could nonetheless raise regulatory
concerns. Firms would welcome examples of where this may arise and guidance from the
FCA on how to assess and manage these cases would be valuable.

43. Although members appreciate that this alternative approach would require more
fundamental changes to the FCA’s current draft guidance, it would require more limited
changes to the approaches that some firms currently take, making the implementation
process, the training of relevant individuals as well as dovetailing of employment and
regulatory processes more straightforward.

44. However, UK Finance notes that this alternative approach did not receive unanimous
support amongst members, as concerns were raised that it might expose firms to
potential litigation by employees, and other firms felt that it was similar to their existing
approach. Some firms also had concerns that this approach would blur the boundaries
between employment law and regulatory requirements and will restrict the discretion of
firms to choose an appropriate process to handle non-financial misconduct. For these
members, the preferred approach would be for the FCA to continue with their suggested
approach, as well as strengthening it further by adopting the suggestions described
above.

FIT

Question 4: To what extent do you agree the draft FIT guidance would help you assess
fitness and propriety?

45. Members generally consider that the draft FIT guidance is helpful to assess fitness and
propriety and welcomes this guidance, subject to some specific points and clarifications
as outlined below.

Question 5: Do you have any comments on the draft FIT guidance?
Events in an employee’s personal life

46. Members are generally in agreement that the proposed inclusion of specific examples of
when events in an employee’s personal life may impact their fithess and propriety is a step
in the right direction and provides some much-needed clarity on how the FCA intends to
approach its assessment of fithess and propriety (including the factors it considers to be
most relevant to this assessment) and the link between this and events taking place in an
employee’s personal life.

Acknowledgment regarding firms not needing to monitor the private lives of their employees

47. Members consider that the express acknowledgement in the FCA's draft guidance that
they do not need to proactively monitor employees’ personal lives is helpful. While most
firms already take this approach, it is helpful for the FCA confirm it in formal guidance so
that it is clear what is and is not expected of firms in this area. It also provides reassurance
to employees that their private lives are not subject to unnecessary scrutiny by their
employers, except in exceptional circumstances where there is a legitimate regulatory
concern.

Making enquiries about employees’ private lives if there is a good reason for them to

48. Members welcome the FCA's express acknowledgement in the draft guidance that they
are not expected to proactively monitor employees’ personal lives. This reflects the
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49.

50.

51.

52.

53.

54.

55.

UK Finance Response to the FCA's CP25/18: Tackling non-financial misconduct in financial
services

approach already taken by most firms and provides helpful clarity on regulatory
expectations.

Members note that certain personal matters may be considered at specific points in the
employment lifecycle, for example, where a County Court Judgment or similar issue arises
during pre-employment screening. In such cases, firms may factor this into their decision-
making, but this is limited to the initial assessment and does not imply ongoing monitoring.

However, the overriding concern is that different firms may have different tolerances for
types of behaviour, and this could lead to inconsistency in how the guidance is applied in
practice across the industry. For example, firms agreed that an employee being arrested
for or charged with a criminal offence outside the workplace would constitute a reasonable
trigger for further enquiries, but there will be other lower-level examples where it is less
clear whether the relevant threshold for further investigation has been exceeded (e.g. if a
firm receives a letter from an employee’s friend or family member complaining about their
conduct outside the workplace, where a customer complaint is received about an
employee or where an employee has a potential commercial dispute relating to a third
party’s unpaid invoice for services provided to the employee in their personal life).

While members acknowledge that it is not possible for the FCA to provide an exhaustive
list of scenarios where a firm should look at an employee’s personal life and that they will
need to exercise their judgement on a case-by-case basis, some further real-life examples
of what might constitute a “good reason” to undertake enquiries about an event or issue in
an employee’s personal life would be welcomed.

Similarly, it would be helpful to also include some examples of where firms do not need
to proactively make enquiries about an event or an issue in an employee’s personal life,
but could instead take a more reactive approach, and what steps it would be reasonable
for firms to take in those cases. An example of this might be where an employee has
posted a racist comment on their social media page and friends or fellow employees
report the person to their employer. It would be helpful to understand in more detail what
investigative steps the FCA would expect firms to take in such a scenario to mitigate the
risk of overreaching noting that there may be limits in what the employer can investigate
regarding an employee’s activities on social media given differing levels of security and
privacy.

In view of the above, to avoid overreach and inconsistency, members request that the FCA
publish a short list of scenarios where enquiries into an employee’s private life are clearly
in scope (e.g., arrest/charge for serious offence) and where they are clearly out of scope.
This will help firms apply a broadly consistent threshold across the industry.

Members also identified a potential issue where well-intended employees proactively
disclose events in their personal lives of which they think their employers should be aware
and the risk that this (possible over-disclosure) might result in a more robust or detailed
assessment of their fithess and propriety as compared with other employees who choose
not to proactively disclose information and therefore never trigger the requirement for
further enquiries.

Members consider that it would be helpful for the FCA to clarify whether from a
regulatory perspective it remains appropriate for firms to continue undertaking robust
pre-employment background screening in relation to employees who are not Senior
Managers, Notified Non-Executive Directors or Certified Persons and/or require them to
proactively disclose matters such as criminal investigations or convictions, civil
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proceedings, and County Court Judgments during their employment. Some members
have read the draft guidance as potentially suggesting that such matters that arise in an
employee’s private life fall outside the scope of COCON and FIT. We are unsure if the
FCA intends for its guidance to be read in this way, so request that the FCA clarifies this
point in the guidance or its Policy Statement so that firms can decide what level of due
diligence and screening it should conduct in relation to its employees.

While members recognise that the requirement for employees to disclose events in their
personal lives of which their employers should be aware will typically be covered by their
own policies and procedures, members consider that some additional guidance from the
FCA on how to manage these types of scenarios would be helpful as this area can have a
significant impact on an individual's career, as well as a firm’s resources that it dedicates
to handling such matters.

In the context of references to gathering information about employees’ private lives, some
members thought it would be sensible for the FCA to include in its guidance or Policy
Statement a reference to the UK General Data Protection Regulation and, in particular, its
principle of data minimisation and how firms should be mindful of its application in
investigations into potential COCON and FIT breaches, so as to help avoid firms feeling
obliged to collect more data about employees’ personal lives than is strictly necessary to
satisfy regulatory requirements or expectations.

Social Media Activity

58.

59.

60.

61.

Members expressed some general concerns about a perception that the draft guidance
raises the thresholds that they typically apply to social media activities, such that upsetting
views expressed by an employee which might result in internal disciplinary action would,
under the draft guidance, be permitted from a regulatory perspective unless the relevant
employee presents a “real risk” of breaching regulatory requirements.

Members also expressed some concern about where the line might be drawn between
“controversial or offensive” views expressed “lawfully” and what might be considered
“‘unlawful”, particularly where this involves sensitive topics concerning current affairs and
geopolitics. Members would welcome additional guidance from the FCA on how this point
should be assessed. Further meaningful detail here would help to ensure consistent
industry outcomes. Members noted that, in practice, many people hold personal views
which may conflict with colleagues’ views (e.g. there has been recent employment law
case law regarding gender critical views) and therefore the FCA’'s guidance in how to
determine which personal views ‘cross the line’ from a regulatory perspective, with
examples to give context and colour, would be helpful. Some members felt that the FCA
could achieve this objective in its draft guidance by providing worked scenarios that are
graded from “no investigation” to “limited enquiries” then “regulatory risk likely”.

Members feel that it would also be helpful to receive some additional guidance in relation
to scenarios where, for example, a concern has been raised about a particular employee’s
social media activity, and whether this then triggers a requirement to further investigate or
make enquiries about the existence of any other similar (or more egregious) activity (on
social media or otherwise) that might have taken place involving the same employee, and
which is potentially relevant to their fitness and propriety. This necessarily intersects with
the FCA's proposed guidance around not needing to proactively monitor employees’
personal lives and when it is reasonable to make further enquiries (see above).

The FCA's draft guidance on social media activity is linked to FIT and not COCON. As
regards COCON:
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a. Members would welcome clarity from the FCA as to whether some social media
activity (e.g. if engaged in during working hours and using a firm’s device) may be
covered by COCON.

b. There is also potential read-across to the FCA's draft guidance on the expectations
of managers under Individual Conduct Rule 2 and, in particular, the possibility that
a manager might be in breach of this rule due to a failure to take seriously or deal
appropriately with complaints of non-financial misconduct (including those arising
from social media). It is the view of members that the proposed guidance as
currently drafted does not sufficiently deal with this level of interaction.

Timing
Question 6: Do you agree that the new Handbook guidance — if made — should come
into effect at the same time as the new COCON rule (1 September 2026)?

62. Members agree that the new Handbook guidance — if made — should come into effect at
the same time as the new COCON rule (1 September 2026).

63. However, if there is a delay in when the final rules are published then this should be
factored into the effective date.

64. Some members would also welcome the FCA clarifying the application date for the
guidance to both banks and non-banks. Members would prefer for a single go-live date for
both banks and non-banks but if that is not the FCA'’s intention, the FCA should provide
clear logic as to why this is the case.

65. Members would also welcome the FCA's confirmation of whether the guidance (when
finalised) will apply to conduct that pre-dates the guidance coming into effect. For example:

a. Members would like the FCA to clarify whether conduct that pre-dates the guidance
taking effect but is identified and/or investigated after the guidance takes effect
should be assessed by reference to the new guidance, or the regulatory standards
and expectations that applied at the time of the conduct.

b. Firms would like the FCA to clarify how they should apply the new guidance to
conduct that straddles its implementation. For example, if a course of non-financial
misconduct occurs over several months and during that period the FCA’'s guidance
comes into effect, firms would like clarity in terms of whether they should apply the
guidance to this conduct.

Question 7: If no, when do you think any new Handbook guidance should come into
effect?

N/A
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