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About UK Finance 

UK Finance is the collective voice for the banking and finance industry. Representing 

300 firms, we’re a centre of trust, expertise and collaboration at the heart of financial 

services, championing a thriving sector and building a better society.  

For more information about UK Finance, visit About us | UK Finance . 

About Osborne Clarke 

Osborne Clarke is an international legal practice. We’ve been providing strategic and 

on-point advice for more than 250 years and we have a presence across Europe, Asia 

and the US. Our clients range from well-known market leaders to disruptive, high-

growth start-ups. Our goal is simple: to help our clients and our people succeed in 

tomorrow’s world. That means our focus goes beyond the here and now. We look 

ahead to the challenges, opportunities and trends that are on the horizon.  

For more information about Osborne Clarke, visit About us | Osborne Clarke. 
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This is UK Finance’s response to the Financial Conduct Authority’s (FCA) 

‘Application of FCA Handbook for Regulated Cryptoasset Activities II’ consultation 

paper (CP26/4) & 'Application of the Consumer Duty to Cryptoasset Firms' guidance 

consultation paper (GC26/2). The document was submitted to cp26-4@fca.org.uk.  

The document follows UK Finance’s responses to Chapters 1-5 [including High 

Level Standards, supervision, and Senior Management Arrangements, System and 

Controls (SYSC)]: CP25/25 and Chapters 6-7 [including Financial Ombudsman 

Service (FOS) and Conduct of Business Sourcebook (COBS) and Product 

Intervention and Product Governance Sourcebook (PROD)]: CP25/25. UK Finance 

and its members have re-applied inputs from these previous consultations to CP26/4 

and GC26/2. 

 

1: Executive summary 

1.1: Opening remarks 

Our response focuses on:  

• Request for clarity over use of branches. 

• Specified Investment Cryptoassets (SICs) must fall in-scope of existing FSCS 

protections. 

• FCA should utilise CASS 6 for SICs and qualifying cryptoassets. 

As highlighted in all of UK Finance’s 2024-2026 crypto consultation responses, our 

members continue to fully support the FCA’s focus on the ‘same risk, same 

regulatory outcome’ principle when building the wider framework for cryptoassets 

and stablecoins. This will ensure all consumers, merchants and financial institutions 

interacting with these assets or payment instruments1 will receive the necessary 

information, protections and safeguards. As included in our response to CP25/40 

and CP25/412, we would like to comment on the timelines the FCA has set for its 

consultations as part of the wider Crypto Roadmap3. As we have raised in previous 

responses4, it is critical the industry is given sufficient time to engage with all policy 

 

 

1 In respect of qualifying stablecoins. 
2 UKF: UK Finance's response to FCA crypto consultation papers CP25/40, CP25/41 & CP25/42. 
3 FCA: Crypto Roadmap. 
4 See sub-Section 1.1 of UK Finance’s response to ‘Stablecoin issuance and cryptoasset custody’ 
consultation (CP25/14). 

mailto:cp26-4@fca.org.uk
https://www.ukfinance.org.uk/system/files/2025-11/FCA%20CP2525_C1-5_UK%20Finance%20response.pdf
https://www.ukfinance.org.uk/system/files/2025-10/UK%20Finance%20response%20to%20crypto%20conduct%20rules%20%28CP25-25%29.pdf
https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finances-response-fca-crypto-consultation-papers
https://www.fca.org.uk/publication/documents/crypto-roadmap.pdf
https://www.fca.org.uk/publications/consultation-papers/cp25-14-stablecoin-issuance-cryptoasset-custody
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details in the developing regulatory framework so that input can be as helpful as 

possible. We would encourage the FCA to allow further commentary submitted by 

the industry outside formal consultation windows. Nonetheless, we recognise the 

FCA is working at pace to finalise Policy Statements prior to the FSMA-crypto 

authorisation gateway opening on 30 September 20265.  

Annex 4’s Approach to International Cryptoasset Firms (AICF) is critical for our 

financial institutional members with international operations, including existing UK 

authorised branches. We recognise that non-retail customers6 may not need the 

same level of protection as retail customers, and therefore we would be supportive of 

UK branches of non-UK entities only being able to obtain authorisation for services 

to a non-retail customer base. Additionally, members would welcome further insight 

into progress in relation to HM Treasury, the FCA and Bank of England’s work to 

develop appropriately defined regulatory reciprocity/mutual recognition cryptoasset 

and stablecoin regimes to ensure the jurisdictions that firms with UK branches are 

domiciled have robust regulatory standards as exist in the FCA’s developing 

requirements. This will also help to provide clarity for these firms upon building their 

Financial Services and Markets Act (FSMA) 2000-crypto authorisation applications. 

Following the ‘Avoiding unintended consequences for established markets’ principle 

we deploy in these crypto consultations (see sub-Section 1.2), it is critical the FCA 

continues to take into account traditional firms and financial institutions when building 

its requirements, and how these rules may impact existing traditional assets. 

Custody-related requirements in respect of Relevant Specified Investment 

Cryptoassets (RSIC)C should be treated in the same way as their traditional 

equivalents from a regulatory perspective via CASS 6, as doing otherwise will have 

serious implications for the market and these firms’ innovative capabilities. If 

proposed custody rules in CASS 17 were to be applied to RSICs, the differences 

between CASS 17 and CASS 6 noted in sub-Section 2.9 in relation to: 

reconciliations; timings for dealing with discrepancies; funding approaches to 

resolving discrepancies; and notifications to the FCA, would all need to be resolved. 

Retaining these differences would lead to materially different treatment for customers 

depending on whether their assets are RSICs or another type of specified 

investment. This would go against the fundamental principles of technology neutral 

regulation and also make it significantly more costly for firms providing a full range of 

custody. 

 

 

5 FCA: Cryptoassets: How the gateway will operate. 
6 Professional and institutional clients. 

https://www.fca.org.uk/firms/new-regime-cryptoasset-regulation/how-gateway-will-operate
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Additionally, we note the UK Jurisdiction Taskforce’s (UKJT) work on legal and 

regulatory considerations for designating digital securities as ‘bearer’7. We would 

encourage the FCA to utilise its observer role on the Taskforce to work with the 

industry to help clarify this in relation to the RSIC safeguarding/custody obligations.  

As highlighted in our response to CP25/42, it is not clear from what has been 

published that the FCA is sufficiently considering existing traditional finance firms 

looking to conduct regulated cryptoasset and stablecoin activities via variation of 

permissions. For example, disapplying PROD for cryptoassets will be challenging for 

firms subject to this sourcebook for existing traditional assets8. 

More widely, as FOS reforms progress, it will be important that the new cryptoasset 

regime sits within the same predictable, rules-based redress framework as other 

regulated products. UK Finance has been clear in its wider reform work that the FOS 

should follow FCA rules more closely, operate under a clarified and more objective 

‘fair and reasonable’ test, and have reliable mechanisms to refer points of regulatory 

interpretation back to the FCA rather than determining them through casework. 

These reforms are particularly relevant for cryptoassets and stablecoins, where the 

FOS will be dealing with novel issues for the first time. Ensuring the FOS can defer 

to the FCA on rule interpretation will provide consistency, prevent de facto 

rule-setting, and give firms and consumers the confidence that complaints will be 

handled in-line with regulatory intent. 

1.2: High-level principles 

Our members have formulated a set of high-level principles which have underpinned 

our response to our response. These principles also help us ensure that our thinking 

across the regulatory framework for cryptoassets and stablecoins is consistent. 

• Ensuring safe, resilient and secure products for retail and wholesale 

users: Users of all classifications should feel confident using regulated 

cryptoassets and stablecoins and feel they have the necessary information 

and support needed. 

• Creating a pro-growth environment for digital assets and money: We 

recognise HM Treasury and the regulators’ work to build a regulatory 

framework that is as internationally competitive as possible to ensure the UK’s 

regulated stablecoins and cryptoassets market support the government’s 

growth mission. UK Finance members recognise there is an opportunity for 

 

 

7 Including the ‘Legal Statement: on the issuance and transfer of digital securities under English private 
law’ report published in 2023. 
8 We outline further thinking on this in sub-Section 2.1. 

https://27221500.fs1.hubspotusercontent-eu1.net/hubfs/27221500/UKJT%20work/UKJT%20legal%20statement%20on%20the%20issuance%20and%20transfer%20of%20digital%20securities%20under%20English%20private%20law%20(1).pdf?__hstc=251652889.c842095d7f286b065dee810e1bfd4d5f.1772817145274.1772817145274.1772817145274.1&__hssc=251652889.4.1773089426584&__hsfp=4b48f4530913eaa78de7aa139d2e3a3b
https://27221500.fs1.hubspotusercontent-eu1.net/hubfs/27221500/UKJT%20work/UKJT%20legal%20statement%20on%20the%20issuance%20and%20transfer%20of%20digital%20securities%20under%20English%20private%20law%20(1).pdf?__hstc=251652889.c842095d7f286b065dee810e1bfd4d5f.1772817145274.1772817145274.1772817145274.1&__hssc=251652889.4.1773089426584&__hsfp=4b48f4530913eaa78de7aa139d2e3a3b
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the UK to become established as a market-leading hub for cryptoassets and 

digital finance, particularly where we can leverage the longstanding role of 

London as a leading financial centre. Striking a balance within the regulatory 

framework so that the UK attracts international investment, is a place where 

businesses seek to locate, and does not push activities to other jurisdictions is 

critical to job and value creation for the UK economy. The FCA should also 

aim to support the international competitiveness of UK-based businesses, 

such as stablecoin issuers. This must not, however, come at the expense of 

customer safety or financial stability. 

• Avoiding unintended consequences for established markets: Wherever 

possible, we are seeking to ensure that requirements for the emerging 

stablecoins and cryptoassets ecosystem do not unintentionally undermine or 

cut across well-established and well-regulated market practices and 

procedures that exist today. This will also help to ensure that traditional 

market participants can enter into this space (e.g. as custodians). Regulatory 

design should not, whether by intention or effect, impose liability on the most 

highly regulated party where that party does not control the relevant risk. 

Responsibility should rest with the actor best positioned to manage the risk, 

regardless of the regulatory pathway. 

• Clear definitions and taxonomy: We continue to advocate for clear 

definitions and taxonomy. We made specific points on this to HM Treasury in 

preparing the FSMA 2000 (Cryptoassets) Regulations 20269. Given the 

regulatory regime for cryptoassets is new, and there are no current market 

practices or accepted standards, clear guidance from the FCA as to where it 

views the regulatory perimeter is essential in creating a competitive market. 

1.3: Summary of key points raised in 

response 

The key points raised throughout this response include: 

• Request for clarity over International Cryptoasset Firms (AICF): As highlighted 

in our response to CP25/40, it is critical that international firms10 have clarity 

over what precise activities firms would require a branch, or branch and 

subsidiary. We recognise that non-retail customers may not need additional 

levels of protections as retail customers, and therefore members are generally 

 

 

9 HMT: The Financial Services and Markets Act 2000 (Cryptoassets) Regulations 2025. 
10 Including Global Systemically Important Banks (G-SIB). 

https://www.legislation.gov.uk/ukdsi/2025/9780348277586/contents
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supportive of UK branches of non-UK entities only being able to obtain 

authorisation for services to a non-retail customer base. 

• Specified Investment Cryptoassets (SICs) must fall in-scope of existing FSCS 

protections: It is critical that FSCS protections that apply to traditional 

securities should also apply to SICs. 

• FCA should utilise CASS 6 for SICs and qualifying cryptoassets: It is critical 

that RSICs should be treated in the same way as traditional securities from a 

regulatory perspective. As such, RSICs should be subject to CASS 6, with the 

possibility that CASS 6 be updated to include specific requirements for 

RSCICs (including around the handling of private keys) which can be applied 

where appropriate. Additionally, as we raised in our response to CP25/1411, 

we continue to support the utilisation of CASS 6 for safeguarding and custody 

of qualifying cryptoassets. 

 

2: Response  

2.1: Application of the Consumer Duty 

Our members agree with the proposal to apply the Consumer Duty (‘the Duty’) to 

retail cryptoasset activities and welcome the suggestion to provide additional 

supplementary non-Handbook guidance to support how firms understand these 

obligations will apply specifically to cryptoassets. 

The application of the Duty in this context is necessary to ensure parity of regulatory 

outcomes between existing FSMA-authorised and cryptoasset firms. As such, this 

approach aligns with the ‘same risk, same regulatory outcome’, and is the only 

logical conclusion. 

We also agree that the Consumer Duty should not apply to professional clients or 

eligible counterparties, consistent with existing FCA perimeter principles12. Given that 

many cryptoasset business models service both retail and institutional users, clarity 

on this distinction will be essential to avoid Duty-led duplication or the inadvertent 

extension of retail protections to non-retail activity. 

 

 

11 UKF: response to FCA’s consultation paper (CP25/14), sub-Section 1.3. 
12 UKF: see response to questions 19-32 of DP25/1 and page 4 of response to CP25/40. 

https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finances-response-fcas-consultation-paper-cp2514
https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finances-response-fcas-discussion-paper-dp251
https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finances-response-fca-crypto-consultation-papers
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Additional guidance  

The provision of supplementary non-Handbook guidance would also be welcomed in 

this area given the novel features of cryptoassets when compared to traditional 

financial assets. For instance, the guidance set out in GC26/2 as to how cryptoasset 

firms should interpret and apply the Duty where there is not an identifiable 

manufacturer, is useful practical guidance. 

The Duty and Qualifying Cryptoasset Trading Platforms (QCATPs) 

Our members generally agree with the position that the Duty should not apply to 

trading between participants of a UK QCATP given that such trading venues will be 

subject to rules in chapter 6 of the CRYPTO sourcebook, which ought to provide for 

non-discretionary, fair and transparent trading (and therefore protect consumers from 

improper practices). There are still, however, some reservations regarding whether 

this approach is the correct one, given that UK QCATPs will have a greater 

proportion of direct retail access as compared to traditional Multilateral Trading 

Facilities (MTFs).  

As noted in our response to chapters 6-7 of CP25/25, clients of MTFs tend to be 

professional and sophisticated, with retail customers generally not able to have direct 

access to MTFs (by way of contrast when compared to UK QCATPs). As such, we 

would query whether the parity in terms of regulatory treatment between MTFs and 

UK QCATPs is appropriate in every instance given they do present different 

regulatory risks. Participants of QCATPs whose business is in cryptoassets will 

potentially have access to greater amounts of information, market knowledge and 

access to systems such as algorithms, meaning there is a higher likelihood of a 

mismatch between such participants and those of retail consumers, notwithstanding 

the disclosure requirements set out in COBS and CRYPTO. Given the more 

prevalent presence of consumers participating on a UK QCATP, it has been queried 

whether the provisions of CRYPTO 6 provide sufficient protection for such 

consumers (for example, whether the rules of the QCATP will sufficiently take 

account of the consumer participant base) and whether elements of the Duty such as 

the price and fair value outcome, might provide benefits to consumers.  

One of our members also queried the appropriateness of permitting a transaction 

between a retail consumer and a professional firm/investor given the potential 

information asymmetry and expertise disparity. Although there ought to be 

protections against this in place under the proposed disclosure rules, we recommend 

the FCA considers whether there could be circumstances in which information 

asymmetry could exist, and therefore whether permitting a transaction between a 

retail customer and professional client/eligible counterparty might be to the detriment 

of the retail customer.  

Application of PROD  
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In relation to disapplying PROD, while our members understand, and agree with, the 

outcome the FCA is seeking to achieve in providing an appropriate level of protection 

for retail customers, there remains some confusion amongst our members as to why 

at paragraph 2.12 the FCA states:  

"We believe the Product and Services outcome of the Duty will provide an 

appropriate level of protection for retail customers" and that "the Duty sets similar 

rules to the product governance outcomes in PROD…[s]o, we believe it is 

appropriate to rely on the Duty to deliver the right outcomes for retail customers 

through product governance, rather than apply prescriptive rules".  

Following the above, our members have raised concerns that this approach does not 

meet the ‘same risk, same regulatory outcome’, and creates an unlevel-playing field 

between traditional assets that fall in-scope of PROD, and cryptoassets falling in-

scope of the Duty in respect of product governance obligations. Furthermore, 

existing regulated firms seeking to vary their permission to include cryptoasset 

activities will, under CP26/4’s proposals, not be permitted to follow PROD rules to 

cryptoasset activities as they do with traditional assets, which will lead to operational 

inequality across business functions. We request further detailed engagement on 

this point with the FCA. 

The Duty and cryptoassets Admissions & Disclosures (A&D) 

In respect of the cryptoassets A&D regime, please refer to page 7 of UK Finance’s 

response to CP25/40 (see below)13: 

We supported the FCA developing bespoke Admission & Disclosure (A&D) 

requirements for qualifying cryptoassets in our response to DP24/4 due to the 

market’s novel risks. We also suggested that the FCA outlines its rationale for these 

requirements which go beyond the remit of the Duty. While it makes sense to 

develop specific rules such as the content of Qualifying Cryptoasset Disclosure 

Documents (QCDDs), and who would be responsible and liable for these 

documents, our members are of the view that these bespoke requirements should 

always result in investors having access to the information they need to make 

informed investment decisions. 

2.2: Dispute Resolution and Compensation 

Application of FOS 

 

 

13 UKF: Response to FCA crypto consultation papers CP25/40, CP25/41 & CP25/42. 

https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finances-response-fca-crypto-consultation-papers
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Our members agree with the proposed application of DISP 1 to regulated 

cryptoasset activities conducted with retail customers, as this is consistent with the 

'same risk, same regulatory outcome' principle, and ensures retail customers of UK 

cryptoasset firms have recourse to the FOS in the same way as they do with 

traditional regulated financial services products. This will also provide greater 

confidence to retail customers in interacting with the cryptoasset ecosystem. Our 

members do not believe that any of the new regulated cryptoasset activities should 

be outside of FOS jurisdiction, as this would help to create a standardised approach 

to protecting consumers. However, our members feel that application of the FOS 

ought to come with guidance as to what will or will not be considered within the 

responsibility of regulated cryptoasset providers. Accordingly, we recommend the 

FCA reconsider its position in paragraph 3.23 of the consultation paper where it 

states broadly that other than a clarification at DISP 2.3.2G no further changes are 

required; we would welcome additional guidance being provided as to the perimeter 

of eligible complaints in respect of cryptoassets activity. 

By way of example, members highlight a potential grey area where system outages 

beyond the control of the regulated entity could impact trade execution (for example 

because the issue involves a third-party blockchain over which the regulated firm has 

little or no control), or where overseas tokens fail despite otherwise meeting other 

requirements under the cryptoassets Admissions & Disclosures (A&D) regime.  

Our members favour defined boundaries regarding what issues the FOS will 

consider as appropriate for redress, so that redress does not extend beyond what 

policymakers have intended. Members also consider that the FOS should not uphold 

complaints that relate solely to investment losses arising from poor performance, as 

opposed to firm failings, where required risk warnings have been provided to 

customers, and the respondent in question has otherwise met. Additionally, in 

respect of permitted retail customers utilising credit to purchase cryptoassets, it is 

critical that a customer’s purchase of cryptoassets should be treated as investment 

activity rather than gambling, even where unsecured credit is used, to provide clear 

guardrails for FOS interpretation. Given HM Treasury’s classification of cryptoassets 

as specified investments, FOS must also not interpret cryptoassets purchases as 

indicators of financial irresponsibility or gambling-related vulnerability simply because 

a loss has occurred. A customer cannot be treated as engaging in investment activity 

for regulatory purposes, but then as exhibiting gambling type behaviour when 

purchasing using unsecured credit. 

We would also welcome the FCA and FOS providing worked examples to both firms 

and consumers illustrating customer journeys (including fiat/crypto on- and off-

ramps) and explanation as to which party would be responsible for any failings under 

FOS's jurisdiction, to ensure such firms can build consistent complaints handling 

processes that determine complaints in a way that minimises the need for referrals to 
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FOS. It is also crucial that these proposed journeys accurately reflect the firms that 

are responsible for the oversight of tokens. 

Territorial application of FOS 

Our members also recognise potential customer detriment and confusion regarding 

the proposal for FOS jurisdiction to only apply to UK-based activity. Where regulated 

activities are permitted to be carried on from outside the UK in relation to eligible 

complainants, we believe it would create a level playing field and aid with consumer 

protection if such activities are subject to FOS jurisdiction, as it may otherwise 

encourage businesses to locate some of their activities outside the UK in order to 

avoid FOS jurisdiction, as well as creating confusion for customers who believe they 

are dealing with a UK-based provider. Similarly, one member noted that if the branch 

structure proposed at Annex 4 were to result in the firm as a whole requiring 

authorisation, the FCA should make clear that this would not extend FOS coverage 

beyond UK customers, and that non‑UK customers would remain outside its scope. 

Access to the FSCS 

Regarding Financial Services Compensation Scheme (FSCS) protection, we 

recognise this is a complex issue, whereby adopting a ‘same risk, same regulatory 

outcome’ approach is not as straightforward as in other areas, given that only a 

selection of investment types and activity in traditional finance are granted FSCS 

protection. Most members generally agree that FSCS protection should not be 

extended to qualifying cryptoasset activities, as regulatory roles and obligations are 

still being defined. However, all members are of the view that clear demarcations 

must be made, so retail customers are fully aware that these protections will not 

apply to cryptoassets, should a cryptoasset business fail. 

We recognise the difficulty in ensuring a level playing field of protection as against 

existing financial instruments regulated by the FCA, particularly when the new 

regulatory regime involves qualifying cryptoassets and SICs, as well as qualifying 

stablecoins. Our members consider that SICs must benefit from FSCS protection in 

the same circumstances as their traditional equivalents. Members are particularly 

concerned that certain tokenised versions of traditional instruments (for example, 

shares, bonds or gilts which qualify as RSICs) could lose FSCS coverage due to the 

movement from article 40 RAO to article 9N RAO, despite having the same 

underlying risk. This could pose a significant impediment to the uptake of new 

technologies in the UK securities markets, negatively impacting UK growth and 

competitiveness more broadly. 

Members have suggested that protection for retail customers holding UK-issued 

stablecoins or qualifying cryptoassets should be provided akin to the safeguarding 

regime for payment and e-money firms, rather than outright FSCS protection. For 

example, provided that stablecoin issuers properly safeguard their backing assets, 
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that could provide an equivalent level of robustness compared to the issuance of 

electronic money. 

Members therefore ask the FCA, working with HM Treasury, the FOS and FSCS, to 

provide clear guidance on: 

• the FSCS treatment of RSICs versus other specified investments; and 

• the intended scope of FOS jurisdiction and allocation of liability and 

responsibility in worked examples.  

As outlined above, for qualifying stablecoins, UK Finance and its members continue 

to support the FCA’s approach to not extend FSCS protection14. This is in large part 

due to the developing nature of stablecoins as payments instruments, including how 

they will fall in-scope of payments regulatory files on HM Treasury and the FCA’s 

ongoing Modernising Payments Regulation (MPR) work. As such, our members are 

of the view that wider engagement would be welcomed as to how consumers will be 

able to access equivalent outcomes as with existing traditional payments. 

2.3: Application of the Conduct of Business 

Sourcebook (COBS) 

Application of COBS 

In principle, our members are supportive of applying COBS to regulated cryptoasset 

activities, and extending the definition of designated investment business to do so. 

Our members agree that minimum conduct of business standards should be in place 

to provide trust in the industry, for example by establishing a minimum expectation 

that firms must act fairly and professionally. However, we remain concerned that the 

rules in COBS proposed to apply to UK stablecoin issuers have the potential to put 

them at a disadvantage as compared to non-UK-issued stablecoins, especially 

where the expectation is that stablecoins will be used primarily as a means of 

payment/exchange, and not for investment purposes (although we are pleased to 

see that UK-issued stablecoins will not be classified as Restricted Mass Market 

Investments (RMMI), and therefore will not be subject to the associated marketing 

restrictions). 

Application to QCATPs 

 

 

14 See UK Finance’s response to question 30 of the FCA’s ‘Regulating cryptoassets – Phase 1: Stablecoins’ 
discussion paper (DP23/4). 

https://www.ukfinance.org.uk/system/files/2024-02/UK%20Finance%20Response%20to%20FCA%20DP23_4.pdf
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There also remains a concern that disapplying COBS rules to non-UK QCATP 

activity could have a material impact on the protection of retail clients and put UK 

QCATPs at a competitive disadvantage if customer onboarding and other 

requirements of COBS that can add risk-based friction (for good reason) to customer 

experiences will not be required to be complied with by non-UK businesses. We 

request that the FCA provides further justification of the disapplication of COBS for 

non-UK QCATPs and the expected impact this will have, especially for businesses 

that are more easily able to locate outside of the UK while still servicing UK 

customers. 

In principle, we agree with the application of COBS 2 and 3, given that the standards 

and rules set out in these chapters are already well understood by the industry. 

However, our members had hoped for further calibration of disclosure rules to each 

of the different cryptoasset regulated activities, some of which will pose different 

levels of risk compared to each other (as noted in our responses to CP25/25 and 

CP25/42).  

Disclosure Requirements 

Our members have highlighted that the proposals in respect of customer disclosures, 

split between COBS and CRYPTO, potentially add unnecessary complexity for firms 

and multiple layers of disclosures and risk warnings for customers that are less likely 

to be read and digested the more extensive they are. Accordingly, a more direct and 

succinct approach to customer disclosures may achieve the same outcomes the 

FCA is seeking. Furthermore, having similar conduct of business rules split between 

COBS and CRYPTO more generally (for example in relation to COBS 6 and COBS 

8) will add internal compliance complexity for firms, where the alternative would be to 

house all of the relevant rules in a single sourcebook.   

We note the FCA's proposal to disapply the distance marketing rules in COBS 5 for 

cryptoasset-related activity, on the basis that Consumer Duty outcomes ought to 

achieve the same intended outcomes. Further to our response to CP25/25, our 

members have again queried whether the FCA is considering amending the COBS 5 

requirements in respect of existing regulated investment activities that are only 

conducted through digital channels. 

It is proposed that firms will be required to provide detailed explanations of how their 

safeguarding of cryptoassets will operate (under the requirements of CASS 17). It is 

not clear whether the FCA has fully considered if the level of detail required to be 

provided under new COBS 6.1.7BR will be of practical help to consumers, many of 

whom may not understand some of the complexities involved with aspects of the 

safeguarding regime. While firms are under a general obligation to communicate 

using plain language, in some scenarios it remains difficult to accurately reflect the 

position without using technical language, for example what the legal and practical 
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implications of the trust structure may be. Accordingly, it might be beneficial to have 

in place more detailed guidance that is succinct and direct, and which firms can use 

to meet their disclosure obligations in a way that is acceptable to the FCA. 

Appropriateness 

Our membership is strongly supportive of an appropriateness test before services 

are provided, as this measure will be an important way of ensuring retail customers 

hold sufficient knowledge of all risks associated with cryptoassets. We are supportive 

of the possibility that in relation to cryptoasset lending and borrowing, the additional 

appropriateness test now being proposed can be combined into the appropriateness 

test already put forward, so that customers are not faced with multiple sets of 

questions. Additional support from the FCA as to how firms should interpret 

responses from customers would also be helpful, as there may be an inconsistent 

approach by the industry as to the response to the appropriateness process.  

For example, some firms may choose to offer multiple choice answers which direct 

customers towards certain answers, and some may take an overall approach 

whereby if the majority of the answers (but not all) demonstrate a level of 

understanding or experience, other answers which potentially demonstrate the 

contrary will be disregarded. 

Cancellation rights 

As we included in our response to question 25, Chapters 6-7 of CP25/25, our 

members are supportive of the proposals to disapply cancellation rights, and to apply 

targeted reporting rules only for those involved in staking and safeguarding of 

cryptoassets. Any potential risks in not applying cancellation rights could be 

mitigated by the use of a risk warning that a cancellation of trades is not possible 

once the customer has confirmed they want to proceed with it. 

Please see section 2.10 below regarding our views on the proposed approach to 

international businesses seeking to access the UK market. 

2.4: The use of credit cards to purchase 

cryptoassets 

As we included in our response to question 41 of DP25/115, it is critical that the FCA 

considers all relevant risks to retail customers when adopting its approach to 

permitting the use of credit to purchase cryptoassets, and that (I) relevant protections 

 

 

15 UKF: response to the FCA's discussion paper (DP25/1). 

https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finances-response-fcas-discussion-paper-dp251
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included in the CRYPTO sourcebook; and (II) firms’ Consumer Duty obligations, will 

be sufficient to mitigate risks to vulnerable consumers. In addition to the required 

appropriateness test provisions included within COBS, requirements on those 

providing consumer credit must also include creditworthiness and vulnerability 

assessments. With these risk mitigation measures included in the FCA’s overall 

requirements for various parties involved in the provision of credit when purchasing 

cryptoassets, our members now acknowledge the FCA’s revised approach not to 

apply a retail restriction to the use of credit functions to purchase cryptoassets. 

Although, it has also been noted that card scheme operators and card issuers may 

already have certain restrictions in place which limit the ability of customers to 

purchase cryptoassets using card-based instruments. 

If the FCA does not apply a restriction, it may be prudent for cryptoasset firms to set 

their own internal limits on the value of credit they will permit customers to use to 

purchase cryptoassets. This will need to be consistent with client classification, 

income assessments and vulnerability flags. As highlighted in our DP25/1 response, 

members note that purchasing cryptoassets with a credit card may cause 

complications under the application of Section 75 of the Consumer Credit Act (CCA) 

1974. The FCA, together with HM Treasury, should consider clarifying the limits of 

application of Section 75 of the CCA when purchasing investment services more 

generally and advise issuers and investment firms accordingly. 

2.5: Application of SM&CR  

As noted in our response to CP25/25, our members are supportive of using the 

existing SM&CR classification framework for cryptoasset firms, following the “same 

risk, same regulatory outcome” principle. Applying the current framework is efficient 

and supports comparability, as well as helping existing firms subject to SM&CR to 

extend their framework to new regulated activities. 

Our members agreed in principle with using size‑based criteria to categorise some 

cryptoasset firms as Enhanced, while noting that thresholds should be reviewed 

once better data is available (for example, sometime after the introduction of 

regulatory reporting for cryptoasset firms).  

In relation to stablecoin issuance, the FCA has proposed that a UK stablecoin issuer 

would be classified as "Enhanced" if the total value of its backing asset pool exceeds 

£65bn on a three-year rolling average. This appears consistent with how asset 

management firms would be designated in traditional finance, thus meeting the 

‘same risk, same regulatory outcome’ principle. Additionally, the proposed threshold 

acknowledges potential systemic implications of larger issuers, but it would be 

helpful to clarify how the FCA plans on working alongside the Bank of England so 

that the Bank of England's proposals for regulating systemic stablecoins are aligned 
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with any classification of a UK stablecoin issuer as "Enhanced". It is also important 

that the FCA works with the Bank of England to ensure that future increases to 

thresholds connect to inflationary increases, as raised in our response to CP25/2116. 

The FCA has also proposed that the "Enhanced" obligations will apply 12 months 

after the relevant threshold is met. The 12-month lead time is welcome from an 

implementation perspective and should be retained to support orderly scaling of 

governance structures. One member also noted that further commentary on how the 

SM&CR classification would work in the context of dual-regulated firms. For 

instance, if an authorised credit institution with enhanced status becomes authorised 

for cryptoasset services we would assume that the additional services would also be 

subject to the enhanced rule set upon authorisation, but we would welcome 

confirmation on this point. 

Members have also noted the allocation of the Prescribed Responsibility relating to 

client asset custody, particularly in large banking groups. As digital assets become 

more prevalent and encompass money and assets across the balance sheet, we can 

see a scenario where, either as part of the transition, or more permanently, it may 

not be possible in practice to align the Prescribed Responsibility with one single 

person responsible. There may be more than one senior person accountable for 

management of this activity split across different business units, at least in the 

interim as business models change (recognising that current SYSC rules require that 

a Prescribed Responsibility can only be allocated to one individual SMF within a 

legal entity and cannot be split between multiple individuals (with the exception of 

job-sharing arrangements and PRY, which applies to certain SMF roles)). Therefore, 

we recommend that the FCA gives guidance as to how firms should navigate this 

transition in the interim. 

2.6: Training and competence of 

individuals 

Our members agree with the FCA's proposed approach of applying Training & 

Competence (T&C) rules (TC1, TC 2 and appended TC 4, 5, 6, 7) to cryptoasset firms 

conducting comparable traditional financial activity, namely:  

• dealing in qualifying cryptoassets as principal or agent (including 

lending/borrowing); 

 

 

16 UKF: A response by AFME & UK Finance to the Financial Conduct Authority (FCA) on: Review of the 
Senior Managers and Certification Regime (SCMR) CP 25/21. 

https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/response-afme-uk-finance-financial-conduct-authority-fca
https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/response-afme-uk-finance-financial-conduct-authority-fca
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• safeguarding qualifying cryptoassets or RSICs on trust; and  

• arranging qualifying cryptoasset staking.  

As noted previously, our members are supportive of the FCA utilising existing 

requirements in traditional finance, rather than creating bespoke crypto regimes. 

Aligning T&C obligations to specific activity types is a proportionate way to extend 

competence standards, provided that expectations remain technology neutral and 

outcomes focused. 

We believe that the territorial scope of T&C, limited to UK-based activities only, 

maintains the existing territorial scope of T&C more generally, and therefore avoids 

unnecessary complexity for firms already subject to its application. 

2.7: Regulatory Reporting (SUP 16) and 

Regulatory Reporting Guidance 

Our members are supportive, in principle, of the FCA's proposed approach to 

regulatory reporting for cryptoasset firms and, in particular, the intention to leverage 

the existing SUP 16 framework wherever possible, in line with the 'same risk, same 

regulatory outcome' principle. Using familiar reports should promote comparability of 

risk information across sectors and avoid unnecessary duplication, as well as 

minimising build costs to gather and present information in order meet new reporting 

requirements. However, members note that while SUP 16.34 is structurally aligned 

with existing reporting requirements, it nonetheless represents a substantial uplift in 

reporting burden and complexity for cryptoasset firms when compared with current 

SUP 16 standards, particularly given the granularity and frequency of the new 

crypto‑specific returns. 

At the same time, a number of prospective cryptoasset firms will be new entrants from 

a purely crypto background and less familiar with FCA reporting. Therefore, we would 

encourage the FCA to provide targeted support and guidance for these firms to ensure 

a high standard of reporting across all firms. 

2.8: Safeguarding client cryptoassets 

Overall Approach  

In our response to CP25/14, UK Finance put forward reasons why a tailored 

approach to CASS 6, as opposed to implementing an entirely new regime under 

CASS 17, would present a proportionate approach to achieving the FCA's intended 

outcomes of protecting customers' cryptoassets. Having noted the FCA's additional 
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commentary in CP26/4, we remain of the view that a close alignment with CASS 6 

remains the most proportionate approach. 

Application of a trust structure 

We also put forward a suggestion that a trust structure was not needed in order to 

achieve customer protection, as evidenced by the fact that CASS 6 does not 

currently impose a trust, and under the impending changes to the safeguarding 

regime for payments services and electronic money issuance, new rules in CASS 15 

do not currently impose a trust. FCA analysis in relation to implementing CASS 15 

has, in particular, demonstrated that a trust structure is not necessary in order to 

achieve adequate customer protection, including in the event of an insolvency; 

compliance with rules on segregation, reconciliations and record-keeping represent 

the suite of protections.  

Accordingly, we remain of the view that an alternative, more proportionate approach 

is available (utilising the CASS 6 model), especially given that we have still not been 

persuaded in CP26/4 that the case for imposing a trust has been adequately made, 

and nor have all of the potential legal consequences for firms entering into formal 

trust arrangements been set out. Consideration of such consequences, and 

commentary from the FCA of its views of those consequences, is vital in permitting 

the industry to properly consider the proposals. The impact of the legal implications 

of being a trustee has not therefore been outlined by the FCA, and suggestions from 

a practical perspective as to how firms could navigate those legal implications, have 

also not been outlined. As the FCA is approaching regulating cryptoassets via the 

'same risk, same regulatory outcome' principle, the imposition of a trust under CASS 

17 does not align with existing rules for traditional financial assets, this could 

undermine the perception of the level of protection offered by CASS 6, and imposes 

unnecessary operational costs on cryptoasset custodians, such as the expectation 

that custody agreements are executed by deed. It could also cause confusion with 

consumers, who may not understand the differences between the type of protection 

they have with their traditional assets versus cryptoassets. Custodians under CASS 

6 have been afforded a degree of autonomy in determining the most appropriate 

legal structure to protect client interests. We are also not aware of any real 

consensus from law firms and/or insolvency practitioners advocating for the benefits 

of trusts over non-trust structures. 

We also note in paragraph 9.44 that five exceptions to the trust arrangement are 

proposed to be permitted. While we support flexibility wherever possible, members 

have questioned whether a trust structure is an appropriate starting point if a number 

of exceptions are already deemed to be necessary at present in order to permit the 

cryptoasset market to operate, with potentially more arising in the future in what is a 

fast-evolving part of financial services. Moreover, given that service and custody 

chains are often international in nature, and nominee structures often utilise non-UK 
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domiciled entities for non-regulatory reasons, members have questioned whether it 

would preclude non-UK entities from being engaged as part of the custody chain if 

trusts are not legally recognised structures in their respective jurisdictions. 

Based on experience in other parts of our members' businesses, concern has also 

been raised regarding auditors, their understanding and knowledge of trust 

structures in relation to cryptoassets, and whether the imposition of a trust would 

cause a material number of issues as a part of an audit.  

Proposed exceptions to the trust 

Nevertheless, if against our views cryptoassets are to be held under a trust, we 

support the FCA’s approach to permit omnibus trust structures. This omnibus 

approach should provide operational efficiencies and, provided it is constituted in the 

correct way, a trust is able to hold assets for multiple clients/beneficiaries. We also 

welcome the ability of firms to hold a small proportion of clients' assets outside of the 

regime, in order to allow for float models for trading and settlement purposes. 

We agree with the FCA's proposals for permitting an operational surplus in certain 

circumstances, but in order to make the surplus workable for firms, we recommend 

further guidance be provided by the FCA as to what it would likely deem to be 

amounts that do not exceed a level that would be reasonably expected to be 

necessary as set out in CASS 17.3.18R(2), as firms may take different approaches 

to assessing this.  

Noting our more fundamental views regarding the necessity of imposing a trust 

structure, we also agree with the proposals for cryptoassets not to be held within the 

trust in the circumstances outlined by the FCA. We see this as a pragmatic and 

proportionate carve out from the regime, provided customers are made fully aware of 

the implications of this and of doing business with a firm that will hold a proportion of 

its customers' assets outside of the safeguarding regime. 

Reconciliations  

We reiterate our views that a close alignment with the requirements of CASS 6 

would provide benefits for firms and customers. Our members are supportive of a 

pragmatic, robust approach to reconciliations in line with existing requirements under 

CASS. With that in mind, we note different standards to be applied to requirements 

under CASS 17 regarding reconciliations. For example, draft rule CASS 17.5.3R 

states records must be accurate “at all times”, which is not reflective of any 

equivalent requirements under CASS 6. Members would welcome clarity around how 

the standard expected of accuracy “at all times” would apply to cryptoassets and can 

be met in practice, especially for a business that can operate outside of traditional 

market hours. For example, a traditional custodian would not typically be expected to 

update its independent internal records over the weekend, particularly if such 
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records are independent of the Distributed Ledger Technology (DLT) in which the 

relevant assets are recorded. In the context of cryptoassets, a wallet may receive an 

‘air drop’ where tokens are paid into a wallet without instruction from the wallet 

holder, which would require investigation by the custodian prior to updating books 

and records. 

Identification and resolution of discrepancies  

Our members are supportive of a regime, as with other parts of CASS, to identify 

and rectify discrepancies. However, there are concerns with certain aspects of the 

proposals. The requirement for the resolution of shortfalls within 24 hours of 

identifying such discrepancies and the resolution of excesses by the next 

reconciliation (effectively the next business day), for a number of reasons, may be 

difficult to achieve. Our members are of the view that this is significantly more 

prescriptive than the requirements for traditional securities under CASS 6, with there 

being many factors which can lead to discrepancies without underlying issues with 

the custody provided, and it is critical that firms have the time to properly investigate 

and remedy. 

Members have also noted that the proposed rule at CASS 17.5.13R(5) requires the 

resolution of shortfalls with cryptoassets of the same class, whereas CASS 6 allows 

for the resolution of shortfalls using cash or other assets. This is important to allow 

firms to temporarily make up short falls while investigating and resolving 

discrepancies, or in acquiring replacement assets for less liquid cryptoassets. We 

see no reason why a similar approach could not be taken, whereby assets of the 

same value could be held (subject to regulatory permissions), and not just in the 

same class, which could be volatile in price and therefore difficult to maintain in 

parity with the original shortfall. 

Under CASS 17, firms will be required to notify the FCA of any shortfall not 

addressed within 24 hours, regardless of the materiality or reason, whereas CASS 6 

requires reporting to the FCA only where there is a material failure to meet the 

shortfall funding requirement. The reason for this difference has not been made 

clear, and it may lead to an undue reporting burden for cryptoasset custody providers 

(as well as notifications being made to the FCA that the FCA often deems not 

sufficiently material to warrant a use of its resources for a follow-up), as well as 

additional operational complexity for firms offering both traditional and cryptoasset 

custody. 

Private key management and use of third parties 

We agree with the proposals for private key management and security, and the 

requirements for use of third parties. While there remain issues related to 

segregation, due diligence down the custody chain and the availability of sub-

custody lines for traditional capital markets operations (for example, to cover FMI 
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clearing and settlement fees), our members felt the latest proposals represented a 

better position than compared to those originally put forward. 

Our members would also like to flag the following additional points of clarification: 

• The rules require a daily review of the means of access record. It is unclear 

what this review would amount to, is it a completeness check, or do firms 

need to check it against something? 

• It is unclear whether the FCA is aiming to restrict firms from having 

discretionary dealing mandates for digital assets per CASS17.3.9 which 

seems to prohibit settlement under such a mandate. 

• The ‘Trust record’ includes a lot of information. It is unclear what form this 

should take, we would welcome confirmation that this does not need to be a 

standalone record, and the records of assets can meet this requirement. 

• The controls included in CASS 17.4 go beyond those related to client assets. 

In particular, including whistleblowing, fraud, operational resilience and culture 

in the scope of CASS will create significant additional burden, as this will 

require testing by CASS auditors. 

• Regarding CASS 17.4.6R, it is unclear how firms would identify inoperability 

of a cold wallet without using that wallet, presenting additional risks to the 

assets. 

In relation to CASS 17.2.2, it is unclear how the FCA defines ‘adequate 

organisational arrangements’, given this concept remains broad and highly 

subjective. We think there is likely to be a divergence in interpretation (e.g. firms 

versus auditors) on what constitutes sufficiently ‘adequate’ organisational 

arrangements and could represent a catch all provision capturing a wide range of 

minor issues that do not align clearly with any specific rule or the FCA’s intent. We 

think more guidance is needed here. 

2.9: Safeguarding specified investment 

cryptoassets (SICs) 

Interpretation of perimeter of SICs 

We request clarification on precisely what the FCA interprets to fall within the 

definition of ‘SICs’. While we understand that HM Treasury has been clear that SICs 

should not include records that are solely a record of value or contractual rights for 

specified investments, the examples provided by the FCA at paragraph 10.4 and 

paragraph 23 of Annex 2 have caused a degree of confusion regarding what the FCA 

believes are the characteristics of an instrument that would fall within the definition of 
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a SIC. It is crucial for the industry to have a clear understanding as to what the FCA's 

interpretation of a 'token' is in this context as opposed to a mere record of value or 

contractual rights. For example, would it need to be transferrable only through DLT in 

order to be deemed as a 'token', or are there other characteristics the FCA would be 

looking for, such as bearer tokens where holding the private key is determinative?  

In seeking to understand the full implications of the FCA's proposals, a key starting 

point is to understand precisely what would be caught under CASS 17 as a SIC, 

rather than as a traditional specified investment under CASS 6. This is because in 

establishing new rules, the FCA must avoid creating a regime that differs significantly 

between CASS 6 and CASS 17 such that businesses are incentivised to structure 

products in a certain way so as to arbitrage the rules, in particular because the rules 

of CASS 17 (and the imposition of a trust in all cases/fewer exemptions as compared 

to CASS 6) are more onerous than those under CASS 6. This could curtail the 

development of SICs in the UK. Additional considerations in relation to CASS 6 

include: 

• the operational requirements and industry standards of CASS 6 are well 

understood; 

• existing reporting procedures would be maintained; and 

• a firm would only be carrying on a regulated custody activity in relation to a 

securities or contractually based investments under article 40 of the RAO 

where they safeguard and administer such assets, as opposed to being 

caught under article 9N of the RAO merely through safeguarding only. 

Application of CASS 17 

As a starting point, our position is that SICs should be treated in the same way as 

traditional securities from a regulatory perspective. Fundamentally, SICs represent 

the same economic risks as other specified investments. As such, SICs should be 

subject to the regime CASS 6, with the possibility that CASS 6 be updated to include 

requirements specific to RSICs (for example, regarding the handling of private keys) 

which can be applied where appropriate. Moving RSICs to a different CASS regime 

will introduce a number of potential issues including: 

• Unequal treatment between RSICs and other securities, for example with 

RSICs being potentially required to be held in trust while other securities are 

not. 

• The cliff-edge effect and client disruption should current custody providers 

also be providing custody of RSICs, but not obtain the new regulated activity 

authorisations in time/be able to implement a new CASS regime in this 

timeframe. 
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• Significantly increasing the regulatory costs associated with providing custody 

for RSICs, likely impeding uptake and market growth. 

• Professional and institutional clients are likely to hold a mix of securities in 

different forms. Having these under different CASS regimes will introduce 

additional operational complexity in portfolio management, inconsistency in 

client reporting, and difficulty in unified collateral pools RSICs and other 

specific investments. 

• Title Transfer Collateral Arrangements (TTCAs) for margin lending and 

lombard loans. 

• Reuse agreements for securities lending programmes. 

• Business in the name of the firm is required for a range of products and 

services. 

• Use for securities financing transactions (SFTs), rather than asking whether 

this is likely to emerge, we would ask the FCA to explain why they would 

prohibit the use of SICs for SFTs by not including this permission in CASS 17. 

Our view is that this list of exemptions highlights the potential for unforeseen 

consequences of applying CASS 17 to SICs, and supports the view that SICs should 

continue to be subject to CASS 6 to avoid causing disruption to existing markets, 

and impeding the use of new technologies in UK securities markets. 

Accordingly, in respect of the application of CASS 17 more generally, we are not 

persuaded that the application of a new safeguarding regime for RSICs is necessary, 

as compared to a modified regime of CASS 6, nor that this is what was intended by 

HM Treasury in the legislation. In particular, it is not clear why a trust structure, as 

opposed to the structure established under CASS 6 would provide greater protection 

for customers, given that under CASS 6 records keeping and reconciliations form an 

integral part of the regime. Proposed exemptions 

If the FCA proceeds with applying CASS 17 to RSICs, the same exemptions that 

currently exist under CASS 6 would, in our view, need to be replicated, as the 

alternative would be a risk that RSICs could become ineligible for key use-cases, for 

example if clients are unable to use RSICs which are bonds as collateral for lending, 

there will be no reason for them to hold them, significantly impeding the viability new 

technologies in the UK securities markets. 

In addition, the proposed approach appears to be framed around the assumption 

that SICs will be on public permissionless blockchains. Should the FCA proceed with 

introducing technology specific requirements (i.e. CASS 17), then they will need to 

differentiate between different forms of blockchains and have regard for the viability 

of public blockchains with institutional-grade private encrypted layers, as the Bank of 
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England has been doing in respect of the Digital Securities Sandbox (DSS), and HM 

Treasury for the upcoming Digital Gilt Instrument (DIGIT) Pilot.  

We therefore note the discussion in paragraphs 10.22 and 10.23 regarding the 

application of exemptions to CASS rules. Our view is that the list outlined at 

paragraph 10.22 highlights the potential for unforeseen consequences of applying 

CASS 17 to RSICs, and supports the view that SICs should continue to be subject to 

CASS 6 to avoid causing disruption to existing markets, and impeding the use of 

new technologies in the UK securities markets. 

2.10: Approach to International Cryptoasset 

Firms (AICF) 

Fundamental principles 

A fundamental principle with the FCA's approach to International Cryptoasset Firms 

(ICF) must be parity with existing UK-authorised firms. This should not be a benefit 

for firms that are able to locate outside of the UK, provide cryptoasset services to UK 

persons, and be able to avoid the need for authorisation and/or compliance with key 

aspects of the FCA Handbook. In particular, a majority of our members believe that 

to create confidence in the market when providing services to retail customers, all 

retail customer-facing activity should be required to be conducted from a UK 

establishment that is subject to the full suite of proposed rules (including the Duty) 

and the associated protections of FOS. 

We recognise that non-retail customers may not need the same levels of protections 

as professional and institutional clients, and therefore members are generally 

supportive of UK branches of non-UK entities being able to obtain authorisation for 

services to a non-retail customer base. 

However, as we highlighted in our response to CP25/40, members take note of how 

the FCA intends to regulate overseas firms within paragraph 2.10 of DP25/1: 

“Operating branches helps markets function well, while helping the UK maintain 

open and competitive markets”. As such, a key principle our members require is 

understanding what precise activities firms would be required to have either a branch 

(including for traditional firms with existing FSMA-regulated UK branches), or branch 

and subsidiary.  

QCATPs 
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As we raised in our response to questions 1-3 to DP25/117, a majority of our 

members supported the ‘branch/subsidiary’ model for overseas Cryptoasset Trading 

Platforms (CATPs) as this general approach (i) gives regulatory clarity for overseas 

firms looking to conduct regulated cryptoasset activity for UK clients, while (ii) 

ensuring a level playing field is adopted for both UK and overseas products. 

This should ensure that all products, regardless of from where they are issued, are 

similarly robust. 

However, members are concerned about the proposed disapplication of COBS rules 

for non-UK QCATPs in light of the possibility that trading venues can provide 

services to UK customers from outside the UK. The proposed application of COBS 

internationally could therefore promote firms seeking to provide their UK services 

from outside the UK in order to avoid the full application of COBS. 

Request for clarity of approach 

As we highlighted in our response to CP25/4018, members take note of how the FCA 

intends to regulate overseas firms within paragraph 2.10 of DP25/1: “Operating 

branches helps markets function well, while helping the UK maintain open and 

competitive markets”. Many of our members operate internationally, and 

understanding the options potentially available to them is fundamental to their 

approach for developing their target operating models via UK authorised branches. 

Furthermore, our UK-only members seek clarity as to whether the approach to ICFs 

could lead them to have a competitive disadvantage, for example, through greater 

compliance costs as compared to their international peers. 

In paragraph 32 of Annex 4, the FCA states that the "baseline expectation is for firms 

requiring FCA authorisation to carry out cryptoasset activities...from a UK legal entity. 

Generally, we do not expect a UK branch alone to be compatible with our minimum 

standards or to mitigate risks of harm". Such wording is potentially ambiguous and 

leaves room for doubt as to whether branch models might be acceptable. 

Accordingly, our membership requests clarification to reduce ambiguity on this point. 

For international firms already operating under FSMA via a UK branch, this 

uncertainty complicates planning, cost assessments, and strategic decision making. 

The final policy statement should therefore make clear how branch models would be 

deemed viable, for example by setting out how firms can demonstrate effective 

supervision, equivalent regulatory standards and strong consumer protection 

outcomes. This would maintain proportionality while ensuring that responsible, well-

regulated international institutions are not discouraged from participating in UK 

 

 

17  UKF: response to the FCA's discussion paper (DP25/1). For ease of reference, see Section 1 – Annex. 
18 UKF: response to FCA crypto consultation papers CP25/40, CP25/41 & CP25/42. 

https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finances-response-fcas-discussion-paper-dp251
https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finances-response-fca-crypto-consultation-papers
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cryptoasset markets, achieving the FCA’s objectives without imposing a blanket 

subsidiarisation requirement. 

Furthermore, the position on non-CATP based activities, including for custodians, 

and in particular sub-custodians, has not been set out. Use of sub-custodians in 

jurisdictions outside of the UK is an established practice in traditional finance. Clarity 

on the international custody chains and the FCA's approach to authorisations and 

the application of the Handbook to such chains would be welcome.  

The FCA’s draft rules and policy intent appear primarily focused on retail activity. 

This creates potential uncertainty as to how the regime is intended to apply to 

services provided to professional, elective professional and institutional clients, 

which are not explicitly addressed.  

Finally, it is not clear how non-UK Prudential Regulation Authority (PRA)-regulated 

firms with existing UK branches looking to conduct activities in RSICs would be 

treated. 

Whole firm authorisation 

A number of members raised concerns about a comment in paragraph 39 of Annex 

4, in which the FCA states that "[w]here a firm seeks authorisation, the FCA will 

authorise the whole firm, including its UK and overseas offices". Members believe 

this deviates from the FCA's current approach to branch models, and could lead to 

difficulties, if, for example, an entity has a single branch in a jurisdiction which 

causes the FCA concern (for example, because of a lack of direct cooperation with 

local regulators), even if UK branch activities are to be carried on in total compliance 

with the applicable UK regime.  

One member raised the point that if a firm were to issue stablecoins from an office 

outside of the UK, it is not clear how the FCA's authorisation (and therefore 

subsequent supervision) of the whole firm would work. Accordingly, clarity on what 

the FCA intends in practice regarding whole firm authorisation is important for our 

members to understand, and further commentary on this point is needed. 

Please also see Sub-section 2 of the Annex for additional material in relation to 

AICF. 

2.11: Consumer Duty Guidance 

Consultation 

It would be helpful for the FCA to clarify in non-Handbook Guidance paragraph 1.2 

(bullet two) that the Guidance is relevant for FSMA-authorised firms planning to apply 

for cryptoasset permissions through a variation of permission with regards to the 
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provision of services to UK retail customers. Without this clarification there is a risk 

that the Guidance would bring into scope firms that are not intended to be scoped into 

the application of the Consumer Duty, e.g. firms providing services to institutional 

clients only. 

As noted in sub-Section 2.1, in response to CP25/25 our members support applying 

the Consumer Duty to regulated retail cryptoasset activities and requested that the 

FCA provides clear directions as to how it applies in various situations (including where 

a non‑UK or unregulated manufacturers are involved). 

GC26/2 is a step in the right direction and provides useful additional guidance 

alongside various helpful examples of what would be considered good or bad 

practice. However, we have identified that there remain gaps where more targeted 

guidance would be welcome.  

Areas which were highlighted for further guidance include the following:  

• expectations for distributors where manufacturer information is limited, and 

the level of analysis firms should undertake; 

• how fair value assessments should be calibrated for different cryptoasset 

types, and how far benchmarking against traditional products is expected; 

• in relation to fair value assessments, further articulation of the FCA’s 

expectations around what amounts to “all reasonable steps” being taken;  

• while supporting the use of appropriateness tests and COBS‑style 

communications, more detailed expectations for testing and tooling, 

particularly for smaller firms (while also ensuring alignment to existing 

financial promotions rules); and  

• additional clarity on what would be considered "unreasonable friction” in areas 

such as withdrawals, self-custody and incident response. 

There was also guidance provided within GC26/2 relating to the various new 

regulated activities. While this additional guidance is welcome, our members 

questioned the appropriateness of certain sections of the guidance which if finalised 

would be applicable to:  

• operating a UK QCATPs; 

• dealing in qualifying cryptoassets as agent/arranging deals in qualifying 

cryptoassets; and  

• qualifying cryptoasset staking. 

UK QCATPs Operators  
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In the context of suspending trading on UK CATPs in the event of market abuse, the 

FCA has stated at paragraph 2.12 that: 

"In line with the principle of reasonableness and the significant consequences of 

suspending trading, we would expect UK QCATP operators to intervene to halt 

trading on the basis of the Duty on a very exceptional rather than a regular basis."   

Our members seek clarification as to why the FCA considers it appropriate for UK 

QCATPs to specifically use the Duty as the mechanism for suspending trading on a 

platform in the event of possible market abuse. If the FCA is generally seeking to 

follow the approach in place for MTFs (that are not subject to the Duty), a legitimate 

question is whether it would be more appropriate to rely on the rules in CRYPTO 6 

for any necessary suspension. If the FCA does consider the Duty as the appropriate 

lens through which UK QCATPs must consider the appropriateness of suspending 

trading then guidance as to what would be considered a "very exceptional basis" is 

required, so that suspension is not undertaken either inappropriately frequently or 

infrequently.  

This position also appears to contrast with the approach taken by the FCA at 

paragraph 2.15 of GC26/2 where it is noted that "the Duty does not apply to trades 

entered into by users of a UK CATP on that platform". If UK QCATPs are not 

required to apply the Duty on specific transactions but seemingly are required to 

apply the Duty to other operations of the trading platform, that could lead to 

inconsistent outcomes. 

Dealing in qualifying cryptoassets as agent/arranging deals in qualifying cryptoassets  

The activities of "dealing in qualifying cryptoasset as agent" and "arranging deals in 

qualifying cryptoassets" are traditionally associated with a broker-dealer relationship 

whereby the authorised firm executes/submits orders on behalf of their customer or 

principal. In short, they are transactional services. While such providers can have 

additional permissions that enable them to advise on, or manage, investments, it is 

not always the case and certain providers will limit their offering to an execution-only 

model. The offer of advice in relation to cryptoassets is less prevalent as compared 

to traditional financial services. 

With this in mind, the following guidance from the FCA would suggest actions that 

potentially go significantly beyond responsibilities under transactional 

dealing/arranging permissions, unless an ongoing service is being provided: 

• "proactively reaching out to make retail customers aware of volatility"; 

• "telling customers when products or services are not delivering their 

intended benefits so they can decide whether using them is still in line with 

their financial objectives"; and  



 UK Finance | FCA’s ‘Application of FCA Handbook for Regulated Cryptoasset Activities II’ consultation paper 

(CP26/4) & 'Application of the Consumer Duty to Cryptoasset Firms' guidance consultation paper (GC26/2) 

30 
 

• "a firm tells customers when a product is not functioning as expected so that 

they can decide whether using it remains in line with their financial 

objectives. For example, customers who have signed up to regular 

cryptoasset purchases that follow the practice of dollar cost averaging might 

not have security against losses when markets are in decline". 

We recommend that the FCA amends or removes the guidance as it goes beyond 

what would reasonably be expected of firms offering execution-only services, rather 

than longer-term advisory or asset management services. 

Qualifying cryptoasset staking  

In relation to staking, the draft guidance notes at paragraph 4.45 that: 

"Where applicable, firms should provide support for customers who are impacted by 

slashing events or other protocol changes, including guidance on recovery options." 

One member highlighted that after a slashing event there are often limited recovery 

options for asset holders, and that emphasis should instead be placed on making 

sure consumers entering into staking arrangements are made fully aware before 

entering into a staking arrangement of the penalty mechanisms associated with the 

particular staking order. This would more closely follow the position under traditional 

investment services, as well as following the sentiment in paragraph 4.11 of FG22/5 

that the Duty does "not guarantee that every customer will achieve good outcomes 

not does it impose an open-ended duty on firms to prevent all potential harms". 

 

3: Annex 

1: UK Finance response to CATP 

branch/subsidiary proposals in DP25/1 

[questions 1-3]  

1: What are the operational and practical challenges of applying the suggested 

trading, market abuse, and other requirements to authorised overseas firms 

operating branches in the UK? Are there alternative approaches that could equally 

mitigate the risks?   

UK Finance recognises that aligning operations with UK regulations, especially 

when CATPs already comply with different rules in their home jurisdictions, can 
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present various challenges, including costly processes to align operations, and 

navigating different trading rules. 

However, the same is true for CATPs with the UK as their home jurisdiction offering 

similar services overseas and, whilst international regulatory alignment is preferred, 

it is not immediately clear that this will be achieved in the near future.   

Developing a localised and customised interface specifically for UK customers, such 

as a dedicated platform and website, would facilitate compliance with distinct 

regulatory requirements, making it easier to comply with local rules and standards. 

The important outcomes (regardless of operational challenges) of the FCA’s policy 

will be to preserve a regulatory level playing field for both UK and international 

firms across disparate products and ensure that UK retail consumers are protected.   

2: What are the challenges and limitations of requiring the establishment of an 

affiliated legal entity for retail access to trading services by an overseas firm with a 

UK branch?   

Operational duplication/responsibilities between entities. Establishing a separate 

legal entity may lead to duplication of operations, such as compliance, reporting, and 

administrative functions, which can reduce efficiency and increase operational 

complexity. 

3: What conditions should apply to the direct access of trading services of an 

overseas CATP with a UK branch?   

Access to trading services should be permitted only when the standards and 

protections equivalent to those provided by UK regulated entities are upheld.   

Having a clearly identifiable entity responsible for accountability, establishing a 

transparent supervisory relationship between the overseas CATP and the UK 

branch, and ensuring that the UK regulator has the authority to enforce retail 

protections through the branch.  

2: Additional material regarding ICF 

a. Regarding prime brokerage businesses 

One member flagged that prime brokerage businesses also conduct activity via 

existing authorised branches. These firms’ custody client assets before 

rehypothecating them and therefore requiring a subsidiary and branch would impact 

these firms’ existing branch models. 

b. Building equivalent regulatory standards and supervision 
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It should be noted that HM Treasury, the FCA and the Bank of England (‘the Bank’) 

(in respect of systemic stablecoins) face significant challenges in ensuring effective 

and equivalent regulatory standards and supervision in respect of qualifying 

stablecoins. Issues include19: 

• Ensuring stablecoin backing asset compositions issued across jurisdictions, 

including the UK, are equally robust. 

• Ensuring robust capital and prudential requirements for stablecoins issued 

across jurisdictions. 

• Ensuring redemption obligations, processes and timelines are consistent 

across jurisdictions. 

• Resolution and redress requirements be consistent across jurisdictions, 

including the UK, to ensure customers’ monies can be returned in scenarios of 

stablecoin issuer firm failures. 

• Strategic coordination between jurisdictions’ regulatory authorities to ensure 

future risks regarding stablecoin payments being utilised on a systemic scale 

across jurisdictions are mitigated and planned for. 

 

 

19 See UK Finance’s response to question 17 of the Bank’s Sterling systemic stablecoins consultation where 
we outlined the challenge of HM Treasury designating overseas non-GBP stablecoins as systemic. This 
approach must also take into account of the FCA and Bank’s developing approaches towards both multi-currency 
backed stablecoins (which we raised in our response to question 6 of CP25/14) and multi-issuance stablecoins 
(which we raised in UK Finance’s response to the GENIUS Act request for public comment). 

https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finances-response-banks-sterling-systemic-stablecoins
https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finance-response-genius-act-request-public-comment

