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UK Finance is the collective voice for the banking and finance industry. Representing
300 firms, UK Finance is a centre of trust, expertise and collaboration at the heart of
financial services, championing a thriving sector and building a better society.

The Association for Financial Markets in Europe (AFME) represents a broad array of
European and global participants in the wholesale financial markets. Its members
comprise pan-EU and global banks as well as key regional banks, brokers, law firms,
investors, and other financial market participants. AFME advocates stable,
competitive, sustainable European financial markets that support economic growth
and benefit society.

We welcome the opportunity to jointly respond to the HM Revenue & Customs (HMRC)
Consultation on ‘Introducing a criminal offence for making reckless untrue statements
or declarations in direct tax’.

Our members disagree fundamentally that a new criminal offence should be
introduced for making reckless untrue statements or declarations in relation to direct
tax matters, primarily because HMRC’s proposed interpretation of recklessness is
overly broad and does not appear proportionate in the context of a criminal sanction.

For example, Table 1 defines a person as acting recklessly where they are “aware of
a risk that exists or will exist”, and, in light of the circumstances known to them, it is
‘unreasonable to take the risk.” We are concerned that the concept of what is
"unreasonable" is inherently subjective and may be open to differing interpretations.
This is particularly problematic in the direct tax context, where uncertainty is
unavoidable. Applying a criminal offence based on such a subjective standard could
create significant uncertainty for financial institutions and other large businesses when
assessing and managing tax risks.

We acknowledge that HMRC is introducing a new criminal offence for "reckless"
statements in direct tax on the premise of aligning direct tax with existing indirect tax
provisions (specifically Section 167(1) CEMA 1979 and Section 72(3) VATA 1994),
which aims to “harmonise the criminal offences available across direct and indirect
tax”, and introduce a tool applied to indirect tax cases where “dishonesty cannot be
established but where a sanction is appropriate.” However, we strongly disagree that
a genuine parallel exists.
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While Section 72(3)'(b) VATA 1994 includes a criminal "recklessness" standard, it sits
within a statutory framework designed to target high-level criminal conduct.
Subsections (1)? and (3)(a) strictly require fraudulent evasion and deliberate intent to
deceive; within that context, the word "recklessly" in subsection (3)(b) was deliberately
placed alongside making a statement known to be false. These sanctions apply only
where a taxpayer acts with a high degree of moral culpability, essentially "turning a
blind eye" to obvious fraud.

We also highlight that this framework is built around more objective facts (such as
whether a physical transaction occurred or an invoice is genuine). Customs entries
under CEMA 1979 also govern objective transactional declarations (such as verifying
physical goods at a border) where factual accuracy is straightforward to verify.

Direct tax compliance, however, does not deal with simple objective facts. It relies on
subjective accounting valuations, transfer pricing methodologies, and nuanced legal
interpretations. Extending a criminal standard originally designed for factual fraud into
direct tax risks criminalising technical reporting disagreements where HMRC simply
takes a different legal view.

Further to the above concern around the lack of parallel between indirect and direct
tax, we also respectfully challenge whether a clear enforcement gap has been
demonstrated to justify the creation of a new criminal offence, particularly in light of
the range of civil and criminal sanctions already available. If the conduct in question is
inherently criminal, it may already be capable of being addressed through existing
legal provisions. If it is not, further consideration should be given to whether criminal
sanctions are proportionate.

One concern arises from existing differences in interpretation between taxpayers and
HMRC when applying the civil tax penalty regime under Schedule 24 FA 2007.
Members noted that taxpayers and HMRC do not always share the same view as to
whether an inaccuracy is “careless” or “deliberate”. In some cases, taxpayers may
consider an error to be careless, while HMRC ultimately concludes that it was

1 Value Added Tax Act 1994 Section 72 (3)

“If any person—
(a)with intent to deceive produces, furnishes or sends for the purposes of this Act or otherwise makes
use for those purposes of any document which is false in a material particular; or
(b)in furnishing any information for the purposes of this Act makes any statement which he knows to be
false in a material particular or recklessly makes a statement which is false in a material particular...”

2 Value Added Tax Act 1994 Section 72 (1)
“If any person is knowingly concerned in, or in the taking of steps with a view to, the fraudulent evasion of VAT by
him or any other person ...”


https://www.legislation.gov.uk/ukpga/1994/23/section/72
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deliberate and applies the corresponding penalties. Similar differences in
interpretation would have more severe implications under the proposed measure.

On a related note, our members are concerned about the apparent inconsistency
between the penalties available under the existing civil regime (Schedule 24 FA 2007)
and those proposed under the new offence. Under the civil penalty framework, even
behaviour categorised as “deliberate and concealed” results in a financial penalty only.
By contrast, under the proposed measure, conduct that is merely “reckless” (and not
deliberate) could give rise to criminal sanctions, including a custodial sentence in
addition to an unlimited fine. (further explained under Q9)

Our members are also concerned with the practicality of implementing these criminal
offences. Like many intent-focused provisions, it will often be a question of fact
whether anything was done recklessly. Members highlight that in existing bodies of
criminal case law, the issue of intent (the mens rea) is notoriously difficult and
ambiguous to judge, and as a result, applying a criminal offence in this area critically
risks penalising good-faith decisions and legitimate interpretations of tax law. If this
new offence is going to be a criminal offence (instead of a civil offence), it is only
proportionate if the threshold is higher and defined with great clarity before anyone
can be found guilty; and even then, this may already be capable of being addressed
through existing legal provisions.

Disproportionate Impact on Large Businesses

We have significant concerns over the appropriateness of introducing criminal
sanctions in relation to direct taxes, particularly for large taxpayers and financial
services organisations that are already subject to extensive governance requirements
(further explained under Q5).

Direct taxes application, particularly for these organisations, can be complex and fact-
dependent, leading to uncertainty even where legitimate analysis has been
undertaken and professional judgement applied (such as for R&D claims and transfer
pricing calculations). They already have robust processes and governance
frameworks in place to assess and manage these uncertainties, applying established
guidance to determine the most appropriate course of action.

We are concerned that the introduction of this new offence could undermine those
existing frameworks, creating uncertainty around decision-making and driving more
defensive behaviour, along with additional and potentially unnecessary administrative
burdens. The new offence could also interfere with other guidance that banks are
required to adhere to when forming a reasonable view in relation to an uncertain tax
position (e.g. GfC13).
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Overall, our members strongly oppose this measure. Should the proposal be
taken forward despite the opposition, we propose a few high-level suggestions
(as below) and would welcome further engagement with HMRC to address key
implementation challenges. These challenges, as recognised by HMRC, involve
“setting clear boundary around recklessness, distinguishing it from inadvertent
mistakes, and providing accessible guidance to avoid confusion”.

Suggestion 1: narrow boundary and scope

The scope of the proposed offence is currently unclear, particularly as to whether it is
intended to apply only to individuals or could also give rise to corporate liability. (The
impacts on both sides are detailed under Q2)

The proposed approach set out in the consultation is far too subjective and would
create significant uncertainty. We are concerned that the “reckless” examples are
drafted too widely, and the significant potential consequences of introducing a criminal
offence carrying imprisonment and unlimited financial penalties do not appear justified.

We insist that criminal sanctions should be used only for cases involving deliberate
dishonesty or attempts to defraud HMRC. Extending the definition below this standard
undermines proportionality.

As a matter of boundary, we consider that the offence should apply only to formal
“declarations” rather than “statements”. The term “statement” is potentially much
broader and could bring a wide range of communications relating to direct tax matters
within scope, whereas “declaration” provides a clearer and more appropriate boundary
for the legislation. (further explained under Q4)

Suggestion 2: develop robust safeguards

Any attempts to address reckless conduct would need to incorporate robust
safeguards and a clear (and high) threshold to avoid criminalisation of good-faith
judgement and reasonable interpretation. Particular protection should be provided
where taxpayers have followed appropriate governance procedures. Such safeguards
would ensure only genuinely culpable conduct is captured.

We are also concerned that, without proper safeguards, taxpayers may be influenced
to adopt a tax position for fear of criminal sanction being applied where there are
insufficient grounds to do so otherwise.

Suggestion 3: design clear legislation and guidance

Our members highlight the importance of clear legislation and comprehensive
guidance if the measure is introduced despite our opposition. Based on their
experience of similar proposals, our members have found that HMRC is often willing
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to engage constructively during the consultation process and share views, examples
and intended policy outcomes. However, there is a material risk that the measure is
not ultimately applied in the manner envisaged during those discussions. For example,
policy and project teams responsible for designing and implementing a measure may
take one view of its operation, while inspectors subsequently responsible for
enforcement may adopt a different interpretation.

We would therefore want to ensure that definitions, interpretations and examples are
clearly articulated in published guidance and that the guidance is sufficiently detailed
to mitigate the risk of interpretation differences.

Question 1: Do you agree that a criminal offence for making reckless untrue
statements or declarations should be introduced for all direct tax matters? And
if not applied to all direct tax matters, why not? Please give reasons for your
response.

Our members disagree fundamentally that a criminal offence should be introduced, for
reasons outlined in the General Comments above.

Question 2: What impacts do you foresee for taxpayers, advisers, and other
stakeholders if an offence for making reckless untrue statements or
declarations is introduced for direct tax?

For our members, introducing this offence will largely increase compliance costs
without greatly improving compliance outcomes (further explained under Q5). HMRC
should carefully assess the costs and benefits of the proposal, especially around
whether any additional tax yield generated by the measure would be sufficient to justify
the increased compliance and administrative burdens that businesses will incur as a
result.

We are also concerned that the proposed offence may deter individuals from accepting
responsibility for signing direct tax returns, given the prospect of criminal sanctions
where HMRC considers conduct to be reckless (even in the absence of being
deliberate). The consequences of a criminal conviction could extend well beyond the
immediate penalty, with potentially significant implications for an individual’s career
and future employability.

On a related note, in large businesses, the proposed offence could unfairly impact
individuals who are responsible for signing a return but are not directly responsible for
the underlying conduct that HMRC alleges to be criminal. Employees frequently need
to refile returns or correspond on legacy matters involving positions originally prepared
or approved by colleagues who have since moved to different roles or organisations.
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It would be inappropriate for criminal liability to arise in circumstances where an
individual has reasonably relied on work undertaken and professional judgement
exercised by another person.

It is also unclear whether the proposed offence could apply at a corporate level. If so,
the potential consequences for businesses would be considerable. As discussed with
HMRC during the introduction of the Corporate Criminal Offence for Failure to Prevent
the Facilitation of Tax Evasion, a corporate criminal conviction may have implications
for regulatory permissions and banking licences, and could restrict a firm’s ability to
bid for public sector contracts in the UK and other jurisdictions with similar
procurement rules, including the US and EU. HMRC should therefore provide greater
clarity on the intended scope of the offence and whether corporate liability is
envisaged.

The introduction of this offence may also make taxpayers more cautious in their
voluntary and proactive interactions with HMRC, potentially discouraging open
dialogue and reducing the effectiveness of informal engagement. In particular,
taxpayers may become less willing to discuss emerging issues or preliminary views
where there is a perceived risk that such exchanges could later be scrutinised in the
context of a criminal offence.

These potential consequences reinforce the need for any criminal offence to be
narrowly targeted at genuinely culpable behaviour and supported by clear safeguards.

Question 3: Are there particular types of behaviour or circumstances that you
believe should or should not fall within the scope of the new offence? Please
give reasons for your response.

Our concerns regarding the proposed scope of the offence are illustrated by the
“‘Claiming a large relief without proper checks” examples of “Reckless (but not
deliberate)” behaviour set out in Table 2 of the consultation, specifically with the
following ‘Key facts’:

« Does not read the relevant guidance properly;

« Does not seek advice or clarification;

« Submits the claim anyway because ‘it’s probably fine’.

Our members are particularly concerned by these scenarios, as they appear capable
of capturing a broad range of conduct that falls short of genuinely culpable behaviour.
Given the subjective criteria involved, there is a material risk that a taxpayer's claim to
a large relief could be characterised as "reckless", even where they exercised
reasonable judgement and followed appropriate governance processes. Our detailed
concerns are set out below.
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1. “Relevant guidance” Assuming it refers to the HMRC guidance, we
emphasise that such guidance is not legislation but HMRC'’s interpretation.
Deeming someone not reading HMRC's guidance “properly” as criminal
behaviour is unreasonable and disproportionate, particularly as there may be
cases where interpretations differ or evolve over time. We also highlight that
the word “properly” is inherently subjective and open to interpretation.

2. “Seek advice or clarification”: Significant uncertainty arises in relation to when
a taxpayer would be expected to seek advice or clarification, who would be
regarded as appropriately qualified to provide such advice and what level of
action would be sufficient to satisfy that expectation. For example, where
taxpayers face unavoidable uncertainty, they may form a view after actively
seeking market practice insights from industry forums. Would such steps be
regarded by HMRC as constituting sufficient advice or clarification for the
purposes of the proposed offence?

Finally, members highlight the need for distinguishing “careless” errors from “reckless”
regarding “claiming a large relief’, as explained in Scenario A below.

Scenario A

Given the scale and complexity of operations within large businesses, and the
significant volumes of transactions and data involved, it would be expected that
some errors may occur. Business could incorrectly take a deduction for
expenditure (“a large relief’) despite judgement being exercised and
appropriate processes and controls being in place. Amendments can arise
where information is subsequently found to be incorrect or incomplete, or when
professional judgement is subsequently challenged.

In this case, particularly for items that are relatively small within a large business while
HMRC still deems it to be material, there is potential that HMRC could argue that this
is reckless behaviour if it demonstrates that the business has failed to either read
‘relevant guidance properly” or “seek advice or clarification”. Members expect such
cases to be treated as “careless” rather than “reckless”. When judgement was
exercised and appropriate processes and controls were in place, unintended errors
should fall outside of the scope of the proposed new offence.

If the proposed measure is taken forward despite our members’ strong opposition, the
offence should be limited to deliberate and dishonest behaviour. It should not apply to
genuine mistakes or unintended errors that arise as part of businesses’ normal tax
compliance processes. Behaviour involving reasonable interpretation, professional
judgement (allowing for mistakes mentioned above), or actions taken in good faith
within established governance frameworks should be expressly excluded from scope.
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Question 4: We are interested to hear whether consultees find ‘statement’ or
‘declaration’ easier to understand. Please explain your answer and provide any
alternatives.

Members consider that “declaration” would be a more appropriate term for the
legislation, as it is limited to “formal assertions of fact made through prescribed
manner”, such as tax returns.

By contrast, “statement” is much broader and could potentially capture a wide range
of communications between taxpayers and HMRC. This could include any “statements
made implicitly by a person’s actions” which could capture any interaction with HMRC
including informal interactions such as discussions with a Customer Compliance
Manager (CCM) or participation in meetings.

The wide scope of the term “statement” may discourage proactive and voluntary
engagement with HMRC. Taxpayers may become more reluctant to discuss emerging
issues or preliminary views before all facts and analyses have been fully established,
potentially reducing the openness and transparency in these interactions.

Question 5: How might the introduction of a reckless untrue statements or
declarations offence affect compliance behaviour among individuals and
businesses?

This measure will create significant uncertainty for taxpayers and their employees
regarding the scope and threshold for application, particularly in areas involving
complex tax analysis and the exercise of reasonable judgement. Given this
uncertainty, firms will necessitate additional layers of governance and oversight on top
of the already robust control frameworks operated by banks and financial services
firms.

The practical consequence would be an increase in compliance costs and governance
complexity. Members have reflected that, currently, responsibility for accuracy and
governance of tax returns and declarations is a matter for their Tax department and
Senior Accounting Officer (SAQO). Organisationally, the introduction of a potential
criminal offence could necessitate further controls (therefore additional costs) from
Legal, Compliance and Financial Crimes departments to mitigate perceived criminal
risks, increasing governance complexity even where no substantive risk of
recklessness exists.

Despite introducing the above additional governance cost and complexity, the
proposed offence would hardly result in meaningful improvement in tax compliance.
Many of our members already operate within extensive tax governance and
compliance frameworks, including the SAO regime, Business Risk Reviews (BRR),
and the HMRC Code of Practice on Taxation for Banks. Therefore, it is unclear that
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the proposed offence would deliver any meaningful improvement in compliance
outcomes.

Considering the above, the proposal does not appear proportionate especially for the
regulated financial services sector. Notwithstanding the significant concerns we
express in this submission, should HMRC proceed with the measure, we ask HMRC
to include an exemption for large businesses and regulated entities.

Question 6: What challenges or risks do you foresee in implementing this
change, and how might they be mitigated?

We foresee three principal implementation challenges: (i) uncertainty regarding the
scope of the offence and the threshold for recklessness; (ii) the absence of robust
safeguards for taxpayers acting in good faith; and (iii)) the material risk that the
measure may be interpreted and applied inconsistently in practice. These challenges
could be mitigated through a narrower and more clearly defined scope, the introduction
of appropriate safeguards, and comprehensive legislation and guidance. (Our detailed
recommendations are set out under Suggestions 1-3 in the General Comments
section.)

Question 7: Do you have any other comments or suggestions regarding the
proposed change?

Should HMRC proceed with the measure despite the significant concerns we express
in this submission, we ask HMRC to also include explicit safeguards for situations in
which taxpayers identify and voluntarily disclose potential errors or wish to amend a
position after a return has been filed (for example, in cases such as Scenario A
discussed under Question 3). Clear confirmation that taxpayers will not be
disadvantaged for proactively bringing such matters to HMRC'’s attention would help
avoid uncertainty as to how the offence applies in these circumstances. Appropriate
safeguards would support the continued willingness of taxpayers to engage openly
with HMRC and voluntarily correct or revisit positions where appropriate.

Finally, the consultation document does not address the interaction between the
proposed offence and the increasing use of technology, including Al-enabled tools,
within tax functions. Given the pace of technological change, we ask HMRC to provide
clarity on the extent to which taxpayers may rely on outputs generated through such
tools and to include appropriate safeguards for cases where technology has been
used as intended but subsequently produces an incorrect result. Without such
clarification, uncertainty could inhibit the adoption of innovations that improve the
efficiency and consistency of compliance.

10



UK Finance & AFME | Response to HMRC Consultation on Introducing a criminal offence for making
reckless untrue statements or declarations in direct tax

Question 8: Do you believe this (maximum custodial sentence) option (of up to
2 years) best achieves proportionality and deterrence for a direct tax
recklessness offence, and why?

Question 9: Do you agree that fines should be unlimited on indictment? If not,
what alternative would you propose and why?

Q8 and Q9 combined: No, members fundamentally disagree that a custodial sentence
of up to two years and unlimited fines are appropriate sanctions for the proposed
offence.

As noted in our General Comments, members are concerned by the apparent
inconsistency between the penalties available under the existing civil regime
(Schedule 24 FA 2007) and those proposed under the new offence.

Under the current civil penalty framework, even the most serious category of
behaviour, namely conduct that is both “deliberate and concealed”, results in a
financial penalty of up to 100% of the potential lost revenue. By contrast, under the
proposed measure, conduct that is merely “reckless”, and therefore falls short of
deliberate behaviour, could give rise to criminal sanctions including a custodial
sentence and an unlimited fine.

It is difficult to justify a regime in which conduct falling short of deliberate wrongdoing
could expose an individual to criminal conviction, imprisonment and an unlimited fine,
while behaviour categorised as “deliberate and concealed” under the existing civil
regime remains subject only to a limited financial penalty.

e angela.li@ukfinance.org.uk
o sarah.wulff-cochrane@ukfinance.org.uk
e ian.sandles@afme.eu
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