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Dear Resilience and Resolution Team members  
 
HM Treasury Consultation: Transposition of the Bank Recovery and Resolution Directive II  
 
UK Finance is the collective voice for the banking and finance industry operating in and from the 

United Kingdom. Representing more than 250 domestic and international firms across the industry, 

we act to enhance competitiveness, support customers and facilitate innovation. We are pleased to 

respond to the consultation since we view the issues raised as having relevance in terms of changes 

that might be expected to be seen in the UK regime given the case for continued broad alignment 

and the relevance of the EU regime to many of our member firms. 

 

General comments 

 

MREL end-compliance timeline  

 

We are pleased to respond on behalf of our members to HMT’s consultation on Transposition of 

BRRDII. Whilst we greatly support the HMT’s approach of maintaining alignment  with the existing 

UK MREL framework, firms are concerned about the timeline, given the Covid-19 pandemic crisis 

and wide-ranging implications for raising MREL, whether such institutions are either RWA or 

leverage constrained. In light of the Bank of England’s commitment to review the calibration of 

MREL by the end of the year, we recommend HMT should consider delaying the planned step-up 

in MREL requirements, in line with the BRRDII provisions, to 1 January 2024 with an interval 

assessment in 2022.   

This postponement would ensure alignment and a continuing level playing field with the EU in a 

post-Brexit and post–Covid 19 environment, with some of the more significant reasons being set 

out below: 

• Major UK banks are already running high levels of loss absorbing capacity, having met interim 
MREL requirements from 1 January 2020. 

 

• Prior to the Covid-19 pandemic, firms had planned MREL issuance by considering the 
anticipated RWA trajectory or leverage expectations based on the risk environment at the time 
and the known step-up in the MREL requirements for January 2022. Covid-19 has suddenly 
and dramatically changed those assumptions. RWA inflation resulting from expected credit 
deterioration at 1 January 2022 could still be significant, especially under a ‘U’ – shaped 
recovery or the even more severe economic scenarios contemplated in the FPC’s recent 
reverse stress test.   The potential for inflated RWAs is likely to leave banks with an expensive 
stock of surplus and long-dated MREL once robust economic activity returns. This can be 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/894192/220620_HMT_BRRDII_consultation_document.pdf
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mitigated by aligning with the later BRRDII timeline of 2024, by when hopefully the economy is 
on the recovery path.  

 

• The end state MREL requirements of our members may be RWA or leverage based and at any 
point in time all institutions must hold the higher of the two MREL measures. If mitigation 
measures are undertaken, they should be designed to ensure relief is provided for both MREL 
RWA as well as MREL leverage constrained institutions. While RWAs are the current focus for 
Covid-19 induced inflation leverage may not be immune, either. For example, institutions’ 
Bounce Back Loan Scheme exposures will add to CRR leverage and hence MREL 
requirements while not impacting RWAs. 
 

• Whilst the issuance market has improved since the height of the crisis the spreads are still 

elevated compared with the start of the year. Incremental MREL requirement could add 

pressure to the issuance plan of most firms and may widen the spreads in both the primary and 

secondary markets, even further. There is a finite market appetite for MREL debt and limited 

demand at present, which is a challenging issue for the entire financial services industry, either 

as issuers or investors, particularly in light of concerns investors have around Brexit resulting in 

additional costs for UK issuers.  

 

• Increased funding costs from the additional, elevated MREL debt burden coupled with the 

impact of existing relatively high interim MREL could have an adverse impact on CET 1 

accretion. UK firms could face a CET1 ratio that is less favourable compared with their 

European peers which would, in turn, make the UK firms less competitive in international 

lending markets, many of which are based in London. This would be exacerbated in the event 

of a systemic crisis where spread widening would materially increase the cost of extra debt and 

further erode CET1 for UK banks compared with EU banks at a time when CET1 ratio could 

come under stress.  

Current UK regime  

 

The UK’s resolution regime is well thought out, sophisticated and works well. So we question the 

need to introduce changes that may not bring any incremental financial stability benefits but which 

will be resource intensive for both firms and regulators to implement. In our view the UK already 

has already gold-plated BRRD1 in a number of areas to align with FSB standards (as below), and 

there are various UK-specific regimes such as Resolvability Assessment Framework and Solvent 

wind-down, which, to some degree, make the UK “hyper-compliant”. The HMT consultation 

highlights this in the context of the MREL regime and we highlight immediately below other areas 

where a similar approach similar could be adopted, including: 

• MREL-MDA regime:   

 

Under the current MREL buffer policy, the PRA is already able to restrict payments. Our members, 

large and small, are already doing so in response to the PRA’s call that they should suspend 

dividends this year So the new MDA changes do not provide an incremental regulatory benefit, 

and only add prescriptiveness and automaticity, which ultimately restricts regulatory discretion, 

which we support. It is important to note that the MREL buffer policy is one closely monitored by 

markets and investors. 

 

• Stays rules 

 

The EU rules and the EBA RTS on Art. 71a as proposed would, potentially, entail a major 

repapering exercise. For jurisdictions with existing Stay rules, such as the UK, such a repapering 

exercise would involve considerable expenditure of time and effort by firms, for little if any, benefit 

over the current position in the UK. The current US framework specifically recognises “identified 
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resolution regimes” including France, Germany, and the UK.  In certain circumstances, this has 

allowed those jurisdictions to utilise the much more widespread adoption of the US protocol 

(which has 25,000 adherents, compared with fewer than 3000 in the UK, Germany, Italy, and 

France combined). It is unclear whether this adoption/recognition would continue if the underlying 

framework is modified as per the EU/EBA proposals.  Therefore, we consider that any legislative 

intervention that may bring the existing settled situation into question would disadvantage UK 

banks if this recognition is lost.  
 

Whilst we recommend that the UK authorities should not amend the existing PRA Stay rules (nor 

introduce new FCA Stay Rules), should the PRA rules in fact be amended or new FCA rules be 

introduced, the UK authorities should consider transitional relief particularly in respect of new 

contracts in view of the additional obligations arising from the end of the Brexit transition period. 

Due to a lack of transitional relief under the PRA’s temporary transitional power (TTP), UK firms 

are required to bring new EEA law governed agreements into compliance with PRA Stay rules 

by end-2020. It is critical any such grandfathering should be available at the level of the existing 

master agreement, so new transactions entered into after the relevant implementation date under 

a master agreement that contains a contractual recognition clause would also benefit from 

grandfathering. 

In the event that repapering is required to comply with any future revisions to PRA Stay rules in 

the UK’s implementation of BRRD2, firms will be required to conduct a separate outreach in 2021 

to obtain client consent to amend those contracts governed by an EEA law concluded only a few 

months earlier. This exposes UK firms which are already under heightened operational burden 

as they prepare for the end of the Brexit transition period to extra costs and repapering efforts. It 

also undermines the credibility of the UK regime from the client perspective. We would advocate 

that the TTP to provide a standstill for in-scope EEA contracts at the end of the transition period 

until any revision of the PRA Stay rules becomes effective.   

• Moratorium powers 

 

The original policy intention was aimed at ensuring a continuum between a “failing or likely to fail” 

determination by the supervisory competent authority or the resolution authority and a decision 

by the resolution authority to place the institution into resolution. In the UK, we would not expect 

that a time gap should emerge between such decisions, given the institutional set-up of the UK 

prudential and resolution authorities, and in fact we would expect very close cooperation between 

the authorities to avoid any gap in determination.  

 

Also due to the broader scope of moratorium powers, and the requirement to insert contractual 

clauses recognising these powers, contracts are at risk of becoming inconsistent depending on 

the host jurisdiction. The UK also currently exempts counterparties such as all third-country FMIs, 

CCPs, designated settlement systems and central governments, which are not excluded by the 

EU. We would strongly encourage the UK to retain this flexibility, not least due to the proven 

impracticability of obtaining contractual consent from some of these counterparties. In these 

areas, this element of  BRRDII is particularly undesirable because: 

• it creates additional complexity in what should be standardised documentation. Our 
members’ implementation experience has shown that lack of standardisation 
complicates the process of negotiating with investors; 

• if the UK were to follow the EU approach, it would place UK firms at a competitive 
disadvantage because additional rights (for the resolution authority) will come with 
additional issuance costs, while the benefits remain unclear and the rules are 
inconsistent with the FSB stays principles which were specifically aimed at early 
termination rights; 
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• it entails potentially significant repapering efforts and remediation costs, while certain 
class of counterparties (e.g. third-country FMIs) are unlikely to agree to the insertion of 
those clauses under any circumstances.   

 

• Moratorium powers relating to eligible deposits 

• Retail deposits 
 
The application of moratorium powers to retail deposits may risk undermining financial 
stability. Continuity of access to deposits for insured depositors is a core principle which 
has been established to maintain confidence in the banking system. We are concerned 
about the impact on retail customers left without adequate access to cash. The possibility of 
a three-day planned suspension, without warning, of access to customers’ insured deposits 
has quite alarming practical (and political) consequences.  

 

A recent example in the electronic money rather than deposit taking space (but just as 
relevant) was the inability of payment providers using the Wirecard platform access funds 
which had been temporarily frozen by the FCA. The Bank of England and the PRA have 
made great efforts to ensure that deposit takers can maintain operational continuity -  for 
critical services such as cash and payments – in and through resolution – so implementing 
BRRDII would undermine all this valuable work done to date. For example, the “continuity 
of access” ability of the PRA, to separate insured deposits from other eligible deposits of 
the same customer, in order that she can access these deposits for immediate ‘cost of 
living’ purposes, while the rest of the deposit base is frozen. While BRRDII allows for a 
small amount of money to be taken out for immediate customer needs, no such obligatory 
safeguard is being considered, which is an oversight.   

 

• Operational deposits  
 
We also consider that there should be an express carve out for “operational deposits such 
as cash accounts pursuant to custody agreements”. Any freeze on operational deposits 
would mean that securities transactions would also not settle, resulting in a standstill of 
wider financial markets infrastructure.  
 
The operational deposits contained in the cash accounts support the day-to-day 
transactional activities relating to the provision of custody services, such as the purchase 
and sale of securities, dividend payments, corporate action events and client 
subscriptions/redemptions. The carving out of operational deposits is necessary to ensure 
the continuity of critical functions. If resolution stays were applied to operational deposits, 
this would prevent the effective operation of the securities accounts under custody 
agreements, bringing the securities accounts, securities trading and securities markets to a 
halt for an indeterminate period. 

 

• Contractual recognition of bail-in  

 

The experience gained in the UK since 2016 on this issue has permitted both banks and the 

authorities to understand better where cases of impracticability arise. Importantly it has been 

achieved without the need for burdensome notification requirements. Under the current approach 

firms can be held to account and challenged by the PRA, which has led to them putting in place 

robust processes when it comes to cases of impracticability which, in our view, represents a 

stronger regime of accountability than would be achieved through notification to the relevant 

authority as under the BRRDII. 

 

Given the approach already in place on the issue of impracticability, which is pragmatic and 

which takes into account practicalities of the marketplace, we would consider it unnecessary to 

make changes to UK law in light of the requirement to transpose the amended Article 55.  
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Additionally, we are of the view that a transposition of the amendments to Article 55 under the 

BRRDII would not result in any benefits for either the UK authorities or individual firms but may, 

in fact, weaken the UK regime already in place.  

 

We therefore encourage the UK authorities to reflect upon whether it is necessary to make 

changes to the current approach in the UK when considering transposition of BRRDII. 

 

• Article 48(7) All claims resulting from own funds items should rank below claims not 

resulting from own funds items 

 

The transposition of Article 48(7) will create difficulties with regard to securities issued as own 

funds but which cease to be eligible for that status upon the termination of applicable 

grandfathering provisions. In particular, securities originally issued as AT1 may be promoted in 

the insolvency ranking above other securities despite the terms of the AT1 securities expressly 

indicating subordination. This will create a direct conflict between the terms of the proposed 

legislation and the terms of the instruments as issued, which is not directly addressed or resolved 

in the proposed drafting. 

 

There is also a significant issue with regard to the treatment of preference shares and non-

compliant CET1 ordinary shares. Although the proposed amendments to the Insolvency Act 

apply only to "debts", and the rights of an ordinary or preference share holder to payment do not 

constitute "debts" for this purpose, the inclusion of "common equity tier 1 debts" in the class of 

quaternary obligations makes the scope of the existing drafting extremely unclear. Since legacy 

AT1 is often in the form of preference shares, this lack of clarity is potentially market sensitive 

for both issuers and holders of those securities, including retail investors.  

 

These ambiguities may, at the very least, create turbulence in the market for certain UK banks’ 

issued capital securities as the relative ranking of instruments is re-evaluated. If such ambiguities 

are not clearly addressed, this could inhibit capital raising by UK banks more generally.  

 

We also note that article 48(7) of BRRD II has not been consulted on, and it is not clear that an 

assessment of the market impacts has been conducted. In particular the implication of 

‘seniorising’ certain securities is that others are ‘juniorised’. In this case there may be a transfer 

of value as legacy bond holders may benefit to the detriment of fully qualifying capital and senior 

note holders.  

 

There could also be market sensitivities if investors have taken positions in grandfathered 

securities before the end of the CRR grandfathering periods. Additionally, future changes to 

capital regulation may also become market sensitive as they would have a fundamental impact 

on the risk profile of existing securities. Ultimately this may undermine investor confidence in the 

contractual basis of the securities they invest in. 

 

Similar proposals impacting insolvency law as a result of the introduction of a new class of non-

preferential debt was subject to a full consultation and it is regrettable the same approach is not 

followed with article 48(7). We urge the UK authorities to reconsider. 

 

• Article 59 – introducing power to write down/convert eligible liabilities at FOLTF 

• Article 59(1a) – extending NCWO test to mandatory write-down and conversion power 

 

Currently the Bank of England does not have the power to write-down or convert eligible 

liabilities independently of resolution action; the power in the Banking Act Section 6A is limited 

to capital instruments. Article 59 in BRRD2 is amended to introduce a power to write-down or 
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convert eligible liabilities. The power is only limited to internal eligible liabilities issued in 

accordance with article 45f(2) which is not to be transposed.  

 

Furthermore, Article 59 seems to be extending the No Creditor Worse Off safeguard to eligible 

liabilities written down or converted. However, no view from the HMT has been provided as to 

how this element will be transposed.  

 

UK implementation approach  

 
In general, some of the points that HMT are consulting on relate to level 1 text provisions that do 
not involve much discretion on whether or how they will be transposed into UK law. We would 
welcome clarity on HMT’s approach and timelines to these.  
 

It would be helpful to understand the legal instruments through which HMT are intending to 
transpose these provisions and the associated timelines, including any review or consultation 
periods for drafts even if a formal consultation period may not be feasible. Will this be via changes 
to the Banking Act 2009, the Bank Recovery and Resolution Order and/or PRA rules as 
appropriate based on the respective provision? 
 

We also urge HMT to consider proportionality. For example, Power to Suspend Certain 
Obligations, references an “appropriate daily amount” for depositors. It may not be appropriate for 
the resolution authority to determine this without context. What is appropriate for some may not be 
for others given individual circumstances and this may have implications for smaller firms if a larger 
firm were to fail. 
 

Given the points made above and in the responses to HMT’s specific consultation below, it might 

be better to implement BRRDII with a short sunset clause, say 6 months, rather than implement it 

to achieve prima facie equivalence but having to unpick later with significant costs and burden to 

both firms and regulators. 

HMT Consultation provisions 

 

Group Resolution Plans 
 

BRRDII introduces the concepts of ‘resolution entity’ and ‘resolution group’, which are defined 

terms per (83a), (83b). However, a resolution entity is defined as one located in the Union or part 

of a group subject to prudential consolidation outside of the Union. It does not appear to cater for 

resolution entities of a multiple point of entry group located in third countries  

 

The concept of Resolution entity and Resolution group is an appropriate amendment to ensure 

Resolution planning efforts are properly focused. 

Additionally, alignment with the FSB guidance on definitions should support consistent 
interpretation and application across jurisdictions.  In this light it would be useful to review certain 
interpretations, including: 
• Interpretation of Art. 2(1)(83b)(a)(iii) in the light of Brexit (“third country”) 
• Interpretation of “its subsidiaries”, which may be interpreted that all subsidiaries of a resolution 

entity are part of a resolution group while some subsidiaries may actually enter insolvency 
 

Power to prohibit certain Distributions – MREL related Maximum Distributable Accounts 
(MDA) regime 
 

PRA already has rules in place which forbid double counting of CET1 per SS16/16: The PRA 

expects firms not to double count CET1 towards both MREL and the amount reflecting the risk-

weighted capital and leverage. If a shortage of non-CET1 MREL lead to excessive use of CET1, 

then an entity may be subject to capital restoration plan rather than MDA.  
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BRRDII MREL-MDA would change current approach. We feel that the concept of MREL-MDA is 

flawed and risks turning a short-term liquidity event arising from a market shutdown (i.e. an inability 

to roll over MREL) into a more serious capital event with an impact on AT1 and CET1.  We think 

that the BoE already has broad discretionary powers (including prohibiting discretionary payments, 

if appropriate) so these mechanical constraints are unnecessary in the UK, but may be better-

suited to the SRB’s situation in the Eurozone. We would therefore advocate against this 

requirement in light of SS16/16, however should the Treasury believe this to be a necessary 

addition to the framework, we would advocate for the grace period to apply at all times (no 

automaticity during the grace period) and that the breach is non-disclosable during the grace 

period. 

 
The MDA rules should be aligned for those for breach of PRA buffers. In particular the lack of 
discretion in relation to application of the rules if a firm remains in breach creates a disconnect with 
the PRA buffer rules. 
 
The Transposition of the BRRD should not prejudice any potential future changes to the UK’s 
capital requirements regime, such as adopting BCBS approaches to increasing MDA via capital 
infusions.   

 

Powers to address or remove impediments to resolvability 
 
As outlined above, the BoE already has powers under section 3A of the Banking Act 2009 to direct 

banks to take certain actions to remove impediments to resolvability, including in relation to MREL. 

It is not clear the additional provision in BRRDII adds anything to the resolution toolkit. 

 

It would be helpful for authorities to outline what criteria will be considered before firms are 
instructed to change the maturity profile of the MREL,. Furthermore, it can be very difficult to 
amend the maturity profile of own fund instruments or eligible liabilities. In practice, it can only be 
achieved through a combination of market conditions that are conducive for issuance, and liability 
management exercises with a considerable execution timeframe required. There would also be 
disclosure considerations in respect of listed instruments that would be sensitive to such actions. 
We note that the Bank would only provide such direction where they have identified a material  
impediment to resolvability and where a proportionate assessment has taken place, subject to a 
right of appeal. These safeguards should continue to apply.  
 
More broadly consideration needs to be given to aligning this part of the Directive with the 
Resolvability Assessment Framework timelines. 
 
Moratorium powers 
 

We would flag that the new BRRDII moratorium powers go beyond the international consensus. For 
example, the FSB Stays Principles are limited to early termination rights for reasons only of entry 
into resolution or in connection with the use of resolution powers, whereas the BRRDII introduces 
the powers to suspend certain payment and delivery obligations prior to entry into resolution.  
 
In-resolution moratorium powers 

  
Moratorium powers may be inconsistent with the broader resolution principle of maintaining critical 

functions. While the tool may only be used as a last resort, its existence may influence the 

behaviour of creditor and counterparties to banks in distress and undermine financial stability. We 

remain concerned that the application of an ‘in-resolution’ moratorium could be contrary to the 

resolution objectives of ensuring that critical economic functions are uninterrupted. Moratorium 

tools amended as per BRRD II (either pre-resolution or in-resolution) could undermine the 
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resolution objectives, make communication to creditors and the market more difficult, and 

potentially threaten the success of the resolution.  

 

Pre-resolution moratorium powers 

 

We do not believe that it is necessary to introduce a new pre-resolution moratoria power in order to 
achieve the objective of an effective recovery and resolution framework. We remain concerned that 
the introduction of a pre-resolution moratorium power may cause significant concern for 
counterparties and potentially be counterproductive to the objective of ensuring continuity of critical 
functions.  
 
The very existence of a pre-resolution stay, even if not exercised, could by itself create uncertainty 
in the market and incentivise counterparties, including uninsured depositors (but also those  insured 
depositors who are unwilling to rely on deposit insurance scheme) to withdraw their support/ funds 
at an earlier stage than they may otherwise do.  

  
Application of moratorium powers on eligible deposits 

 

As in General comments section above. 

 

Operational deposits 

  
As in General comments section above. 

Whilst the resolution authority must take into account the impact of moratoria decisions on the 

functioning of financial markets, as currently drafted, it is possible for a moratorium on operational 

deposits to be imposed. 

  
The same principle applies to bail-in of operational deposits. Bailing-in of operational deposits 

would also have a similar adverse impact for the functioning of financial markets. 

 

Sale of eligible liabilities to retail clients 
 

On the retail client restrictions the BRRDII gives Member States options and the HMT consultation 

only sets them out, it does not indicate HMT’s preference about its ability to set higher 

denomination than €50k or even £50K.  

 

BRRDII Article 44a(1) restricts the selling of subordinated eligible liabilities e.g. those meeting all 
the conditions of article 72a of CRR2 except for point (b) of article 72a(1) and paragraphs 3 to 5  of 
article 72b; we interpret this to exclude eligible liabilities issued from holding companies subject to 
the clean holding company requirements of the CRR2. We welcome a clarification on this from the 
Treasury.   
 

Definitions should be completely aligned with MIFiD definitions used to classify different 

counterparty types. Using a different definition for “Retail” customer will pose significant challenges 

to implementation and cause confusion amongst customers and dealers. The rules themselves are 

particularly challenging to implement and will create a lot of red tape. So, our recommendation is 

that HMT should opt for Art. 44a(5). 

 

Additionally, given the imminent withdrawal from the EU we suggest that amounts be designated in 

sterling. 
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Contractual recognition of bail-In 
 
We support the idea of a practicability test in order to manage situations where 100% compliance is 
not feasible. With regard to the notification requirement under Art. 55(2): we welcome the introduction 
of the ‘impracticability’ exception into EU law. This already exists in the UK. However, the 
requirement to notify the resolution authority where the addition of the clause is deemed to be 
‘impractical’ goes beyond current UK requirements. We view this as being overly burdensome and 
of very limited practical value.  
 

For the notification on impracticability of contractual recognition of bail-in, there are also EBA 
RTS/ITS which would apply post-Brexit. In light of post Brexit application, this would be a further 
point not to adopt altogether. 

 

Contractual recognition of resolution stay powers 
 
We encourage HMT to keep the existing PRA rules – and not extend the requirement to FCA-solo-

regulated firms that are subject to BRRD. It seems unnecessary and unreasonable for the UK to be 

expected to comply with Article 71a for a period of 4 days, when it has freedom to diverge from 1 

January 2021. The UK’s approach with the PRA rule is already a proportionate response, which 

was put in place well before the EU-wide Article 71a becomes applicable. 

  
Ideally the UK and EU resolution authorities would enter into a reciprocal cooperation agreement 

whereby they recognise and enforce each other’s resolution decisions. This should overcome the 

need for contractual recognition requirements. We believe that such reciprocal cooperation 

agreements can be put in place independently of any free trade agreement between the UK and 

EU – and this topic shouldn’t be hostage to political negotiations on the future relationship – it is in 

the mutual interest of the UK and EU to cooperate on resolution actions in the interests of wider 

financial stability – this should not be contentious issue nor require  a trade-off. 

  

In order to avoid a significant  repapering exercise for UK-domiciled entities at this stage, if there 

were not be a reciprocal cooperation agreement, then the UK should unilaterally continue to 

recognise EU/EEA law until 31 March 2022 in line with the general date that the PRA/FCA have 

given for firms to make Brexit-related changes, and to allow sufficient time for repapering. This is in 

line with the general message from UK regulators that firms should not have to implement changes 

ahead of the end of the Brexit transition period.  

 

Another reason for extending the timeframe is that the UK will want to consider the EBA final draft 

RTS on contractual recognition of resolution stays (currently under consultation), before finalising 

its own rule. However, the EBA might not publish the final draft RTS until towards the end of this 

year and we may not receive  the finalised RTS until next year. There is a concern on the impact of 

transposing Article 71a requirements to recognise stay powers, particularly given the significant 

work that would result from implementation of the EBA RTS as currently drafted. 

  

There are major problems with the EBA’s proposed draft RTS– for example, the “split governing 

law” issue, whereby the contractual recognition clause needs to be governed by the law of an EU 

member state. Having two governing laws within the same contract is likely to cause confusion and 

may actually reduce rather than enhance the enforceability of resolution stays. Ultimately it would 

be beneficial for the UK to maintain the status quo and retains the existing PRA Rule. 

 

We would welcome further clarity on whether there is an intention to expand the scope of current 

PRA rules on contractual recognition of stays. In more detail, Art. 71a refers to ‘any financial 

contract’ which seems to limit the flexibility to exclude certain counterparties – see ‘excluded 

person’ under existing PRA rules.  
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As mentioned above, the EBA are consulting on a draft RTS specifying the contents of the clause:  

• It is unclear whether or not a final RTS will become directly binding for UK firms.  

• We see limited practical value in the introduction of requirements prescribing the addition of 

descriptive clauses and think that the focus should be on the outcome, i.e. the legal 

enforceability of these clauses. 

• As referred to above, we see the proposal for the contractual recognition term to be 

governed by the laws of an EU member state as particularly problematic.  

  

 

Of course I and UK Finance members would be delighted to discuss the content of this response 

with HMT and look forward to engaging further on this important topic. 

 

Yours sincerely 

 

 
 

Nala Worsfold 

 

 nala.worsfold@ukfinance.org.uk  
 +44 (0) 7384 212633 
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