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UK Finance is the collective voice for the banking and finance industry. 

 

Representing almost 300 firms across the industry, we act to enhance competitiveness, support 

customers and facilitate innovation. Our members include businesses that are large and small, 

national and regional, corporate and mutual, retail and wholesale. 

 

General Comments 

 

1 We welcome the opportunity to respond to the HM Revenue & Customs (‘HMRC’) ‘Notification 

of uncertain tax treatment (“UTT”) by large businesses - second consultation’ (‘the Second 

Consultation’). 

 

2 In light of the concerns of our members regarding the proposals set out in the “Notification of 

uncertain tax treatment by large businesses – Consultation Document” published on 19 March 

2020, we welcomed HMRC’s decision to defer implementation of the proposals by 12 months to 

allow concerns to be addressed and permit further engagement with stakeholders.  

 

3 We consider that the proposals contained within the “Notification of uncertain tax treatment by 

large businesses – second consultation” document published on 23 March 2021 represent a 

considerable improvement on the original proposals, and address a number of our members’ key 

concerns with that proposal. However, there remain some very significant areas of concern as 

set out below. In particular. we believe that applying the current scope and triggers as drafted to 

VAT and Transfer Pricing will be counter-productive and we have therefore outlined some 

alternative approaches to consider in this regard. 

 

Proportionality  

 

4 We understand HMRC’s desire to address the legal interpretation gap and welcome any 

legislative measures which will, in practice, do so in a manner which is proportionate, practical 

and does not place an onerous administrative and cost burden on taxpayers. However, we do 

not believe that the proposals for notification of uncertain tax treatments by large businesses 

(“the Proposals”) outlined in the Second Consultation achieve their stated aims in this manner.  

 

5 In particular the application of the broad set of triggers to a complex banking business which 

already complies with the Code of Practice on Taxation for Banks ("the Code”), will place a 

significant additional compliance burden on taxpayers for, at best, modest Exchequer impact.  

We note that the proposals are expected to make a relatively modest impact to the tax gap 

(between £5m and £45m per annum). Given the new proposed materiality threshold of £5m, it 

would seem that HMRC expect a very small number of notifications to result in additional tax 

being collected and we therefore would urge HMRC to think carefully about the compliance 

burden  that accompanies the regime, particular for low risk tax payers. For the banking sector 
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in particular it would be helpful to understand whether HMRC considers there are matters that 

contribute to the tax gap that are not sufficiently dealt with under the Code (including 

undertakings to have an open and transparent relationship with HMRC).    

 

6 More generally we would note that the culmination of all of the triggers results in the taxpayer 

incurring far more extensive costs than is the case in other jurisdictions which have similar 

legislation. For example, in Australia the authorities publish alerts making it clear what 

arrangements are required to be disclosed so there is clarity and a reasonable compliance 

burden1. Our recommendation is that HMRC should be under an obligation to notify taxpayers of 

areas of concern they would like disclosed, not require taxpayers to consider the application of 

seven triggers which are very widely drafted.  

 

The Code of Practice  

 

7 Our members remain strongly of the view that Code compliant banks should not be within the 

scope of the proposed UTT notification regime.  The Code mandates that its signatories comply 

with the spirit of the law as well as the letter of the law. There is a great deal of overlap with the 

stated intention and requirements of the proposals (in particular, Trigger A) with that of the 

Banking Code which promotes:  

• adoption of adequate governance to control the types of transactions entered into (which 
corresponds to the analysis taxpayers would be required to take to analyse whether a 
notification would be required under the proposals);  

• not to undertake tax planning that aims to achieve a tax result contrary to the intentions of 
Parliament (which corresponds to the objective analysis of transactions taxpayers would 
be required to take under the proposals);  

• comply fully with all their tax obligations (a necessary element of which is identifying 
uncertain tax treatments in advance to enable compliance with law and regulation); and 

• maintain a transparent relationship with HMRC (which corresponds to the stated aim of the 
proposal to foster transparent working relationships between large businesses and HMRC).  

 
8 Given this level of overlap and the fact that a main objective of the current proposals is to achieve 

behavioural change in the nature of certain taxpayers dealings with HMRC (rather than revenue 

raising per se) it is contended that a preferable solution would be the extension of the principles 

and requirements of the Code to other large taxpayers. Not only would this promote the 

engagement of large businesses with HMRC, but would present UK taxpayers with a regime 

which is already well understood in practice, and readily applicable to large businesses outside 

the banking sector – thereby furthering the ‘level playing field’ between key taxpayers which 

HMRC have set out to achieve.  

 

Triggers 

 

9 Alternatively, if a Code-type regime were not possible, we have made detailed recommendations 

on changes to the triggers to target these more closely to the areas of HMRC concern and which 

also address the triggers that we think will result in a particularly onerous compliance burden or 

taxpayer uncertainty. The key recommendations include: 

 

i) Narrow the scope of material that taxpayers would need to review to ascertain “HMRC’s 

known position” under Trigger A.  This should be limited to HMRC manuals (which should 

 

1 TA 2016/3 | Legal database (ato.gov.au) 
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be kept up to date) and publication of specific tax positions by HMRC where alternate 

analyses should be notified. 

 

ii) Removal of Trigger B in favour of relying solely on HMRC’s known position.    

 

iii) Removal of Trigger D or limiting its application to tax treatments that are contrary to the 

intentions of Parliament (similar to the Code). 

 

iv) Removal of Trigger G. 

 

 

VAT and Transfer Pricing difficulties 

10 As noted above, we think there remain significant difficulties for VAT and transfer pricing 

positions. Taking VAT first, HMT and HMRC appear to have recognized that the whole regime 

for financial services (‘FS’) requires reform, given the complexity of the rules which have thrown 

up significant operational and administrative challenges for taxpayers and the tax authority alike. 

A consultation and research project has been launched with an ambitious two-year timeframe in 

which to simplify and update the VAT law in respect of fund management, while an industry 

working group has been launched to look at the future of VAT on FS. HMRC guidance in many 

areas of VAT, but especially FS, lags behind policy and case-law developments, in some 

instances over several years. The challenges that this creates for officers and taxpayers alike 

and the consequential impact on engagement with HMRC have been well highlighted by the 

Office of Tax Simplification in their recent reviews of the VAT system and HMRC Guidance. 

Whilst some improvements have been made to published guidance, much remains to be done. 

The recent Brexit-related impacts on policy are still being worked through by HMRC after the fact 

and there are now significant levels of uncertainty in practice as to the extent to which European 

caselaw precedent is relevant or determinative of the UK VAT position in future. This has meant 

more pressure on HMRC’s policy resources and consequently even less capacity for 

engagement with taxpayers on uncertain issues. In a situation where taxpayers cannot access 

up to date guidance which clearly and comprehensively sets out current HMRC VAT policy on 

the financial sector and in which HMRC policy faces a lack of resources to respond to ruling 

requests, the introduction of a regime as currently scoped to report uncertain transactions 

appears premature. The potential cost and burden is exacerbated by the transactional nature of 

VAT as well as the frequency that large businesses update and/or add to product lines and 

innovate their business. We, instead, feel that tangible progress on the simplification and 

guidance update efforts should be prioritized after which time the necessity of a notification 

regime could be revisited.  

 

11 The document states that “legal interpretation losses” arise where the customer’s and HMRC’s 

interpretation of the law result in a different outcome of the law (emphasis added). In areas such 

as transfer pricing and VAT, the law gives the taxpayer the choice of adopting a number of 

methodologies (for instance transfer pricing law requires the adoption of “arm’s length pricing” 

and VAT law permits a number of methodologies to recover input tax). The taxpayer and HMRC 

might dispute which methodology is more appropriate to apply to a given set of facts, but this is 

not generally a dispute about whether the taxpayer has followed the law. Accordingly, we would 

suggest that there must be carve outs from this legislation for: 

 

(i) Transfer pricing matters should be excluded entirely or limited to circumstances where 
taxpayers are not following an OECD-approved methodology as this is the position as a 
matter of UK law.  The fact that HMRC may believe an alternative methodology is more 



4 
 

appropriate should not make the taxpayer’s choice of an OECD approved methodology 
an uncertain tax position.  We would note that given the potential introduction of a 
requirement for Action 13 TP local files to be adopted in the UK, HMRC will have the 
necessary tools to identify any material transfer pricing uncertainties. Adding a range of 
additional requirements (i.e. providing that the seven triggers are not satisfied) adds a 
layer of complexity and costly compliance which is not required by the OECD under the 
BEPS agenda; and  

 
(ii) VAT partial exemption methodologies. We note that despite industry efforts to assist 

HMRC with the development of an overarching FS sector framework for partial exemption, 
it has not yet been possible to deliver the final product. This is probably reflective of 
difficulties on both sides in negotiating on this issue, which also points to there being little 
benefit in reporting “uncertain” transaction positions. When HMRC updated the special 
partial exemption method framework, the intention was that the safeguards introduced 
with the “fair and reasonable” declaration would lead to more certainty and quicker 
agreement on methods. Unfortunately, that has not been the case and the declaration 
has added more burden with no appreciable improvement in the speed of getting to a 
position of certainty. To add a further reporting obligation here – i.e. an additional burden 
on business – does not alleviate uncertainty or speed up the process of reaching 
agreement and we believe efforts should again be focussed on simplifying the regime. 
HMRC must also consider the powers they already have and whether they are using 
them appropriately to address tax gap risks.  

 

Surcharge and Bank Levy 

 

12 We understand that HMRC does not propose to include Bank Surcharge and Bank Levy within 

the scope of the of the UTT proposals. This is very much welcomed, and it would be helpful if 

this could be confirmed. 

 

Resourcing and taxpayer certainty 

 

13 If the proposals are introduced as set out in the consultation document, even with better targeting 

of the triggers, we think that there will be a material compliance burden for taxpayers.   We note 

that one of HMRC’s objectives from these proposals is to achieve quicker resolution of possible 

disputes. Our members would welcome that, and we would stress that HMRC needs to be able 

adequately resource its response to notifications such that taxpayers can be given certainty. 

 

14 It is common feedback from members that whilst adopting the Code means many issues are 

discussed in advance of submitting returns, this has not led to speedier resolution of legal 

interpretation disputes. Experience of members is that HMRC rarely provide positive confirmation 

that they have accepted a treatment, and where there are areas of genuine disagreement, 

resolution is often protracted and constrained by HMRC’s ability to resource enquiry. It is not 

clear to us that early notification results in quicker resolution of issues and reduced litigation 

unless HMRC is able to provide (i) more positive confirmations at an earlier stage than is currently 

the case, (ii) regular guidance and policy updates without reservation of HMRC’s position in all 

cases so that taxpayers can take a position with confidence. 

 

15 A related point is to ensure that existing working relationships with HMRC are not supplemented 

by formal disclosure of uncertain tax treatments where this is not necessary.   We recommend 

that HMRC clearly set out the practical steps required to demonstrate that a taxpayer had 

discussed the matter with HMRC. If this bar is set as high as the Second Consultation suggests, 

this disclosure obligation begins to look more like a clearance process which presents an onerous 
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burden for taxpayers and may often require legal advice. We note that HMRC will expect the 

same level of detail in the discussions referred to above as will be required if a notification was 

made. Again, HMRC should clarify when a taxpayer can be confident that they have already 

disclosed the matter under the Code processes or via HMRC’s Customer Compliance Manager 

(‘CCM’) engagement. This will require better resourcing for CCMs. 

 

Timing 

 

16 Finally, the proposal as it stands would affect a return filed after April 2022. This means returns 

for the current calendar year (year ended 31 December 2021) are in scope to contain a 

notification. Given HMRC are still consulting on the rules and have not issued their guidance on 

key areas, implementation should be delayed or phased until the proposal is finalised. Otherwise, 

taxpayers will not have time to plan and implement processes to comply with notification 

requirements. 

 

Specific Questions 

 

Question 1: Do you support the government taking action to close the legal interpretation 

portion of the tax gap?  

 

17 On the whole, our members are not averse to the government taking action to close the legal 

interpretation portion of the tax gap.  

 

18 However, given the highly complex tax system, consideration should be given to assess, in detail, 

the underlying actions being undertaken by HMRC, along with their specific aims, and whether 

these are in fact proportionate l to the administrative burden expected to be incurred.  

 

19 Given the highly complex tax system, there will always be a legal interpretation tax gap and it is 

not clear on what basis the government have concluded that the current level is too high and 

should be closed. It is not clear to us whether the legal interpretation tax gap is caused by the 

inherent complexity of UK tax law or because HMRC do not have sufficient information to 

challenge interpretations of the legislation which are unlikely to succeed when tested through the 

legal system. 

 

20 This is further highlighted, based on the fact that the anticipated measure will solve less than 1% 

of the suggested cost in lost tax revenue for the 2019-20 year (being calculated on the basis of 

revenue from full disclosure of £45m at the 2023-4 peak, against lost revenue of $4.9bn).    

 

21 With regards to the calculation itself, it is considered beneficial to provide evidence of how this 

part of the tax gap (which arises where HMRC and a customer take a different view of what the 

law means) is ultimately resolved. I.e. by tracking the outcome of matters which were included 

in previous estimates of the tax gap and which have now been concluded. This information might 

be published so informed decisions can be made as to whether this is an issue that can be 

addressed by the proposed notification requirement. Without such evidence it is not clear 

whether the correct action to take to close this gap is to place further reporting and administration 

burdens on all taxpayers. 

 

22 For example, if the matters giving rise to the tax gap are resolved either by HMRC accepting a 

customer’s interpretation of the legislation or by the Court’s concluding that the customer’s 

treatment is correct, then the tax gap previously identified was overestimated by HMRC and 
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cannot be closed by the proposed actions. Introducing additional reporting requirements, will 

have no effect on this portion of the legal interpretation tax gap as it is simply an overestimate 

and no further tax was actually due. The only way to reduce this “tax gap” would be by changing 

the legislation to accord with HMRC’s previous interpretation. 

 

23 Conversely, requiring notification of uncertain tax positions may identify additional areas where 

HMRC and a customer differ in their interpretation of the legislation, which would not previously 

have been identified or would only have been identified at some later time. As a result, at least 

in the short term, the introduction of notification may increase rather than reduce the size of the 

legal interpretation tax gap. This would not be evidence that the measures implemented were 

not achieving their desired effect as it may arise simply from greater HMRC awareness and 

increased ability to estimate the size of the gap. It should not therefore be used to justify further 

measures. 

 

Question 2: If you do not agree with the government’s proposed course of action, what 

alternatives do you suggest to address the problem?  

 

24 In a complex tax system, whereby legislation has become increasingly complex and open to 

interpretation there will always be scope for differing interpretations and it seems likely that the 

size of this part of the tax gap is less determined by any actual changes in behaviour than by the 

extent to which HMRC has the time, resources, and inclination to seek to challenge a customer’s 

interpretation of the legislation.  

 

25 The level of this part of the tax gap has varied within a very narrow band over the entire period 

during which tax gap information has been published (2005/6 to 2018/19). This would indicate 

that the size of this part of the tax gap is unlikely to be influenced by the proposed actions, 

although it may allow better targeting of available resources to areas where they ultimately 

generate a better outcome. 

 

26 In relation to VAT in particular, the current VAT legislation around FS VAT exemptions does 

require modernisation. This in turn generates uncertainties as products and services become 

more complex and place increasing reliance on underlying technology, outsourcing and complex 

supply chains. This is evidenced by the volume and complexity of the VAT litigation in these 

areas. We welcome the launch of HMT’s Industry Working Group on the Future of VAT on FS, 

and would suggest that engagement and focus on this review would be a better deployment of 

government and industry resources to resolve legal uncertainty. 
 

Question 3: Is there an objective alternative to using BRR+ ratings that could exempt low risk 

businesses?  

 

27 Our members immediate comments indicate that for banks, being Code compliant would be 

expected to be a reasonable proxy to using BRR+ ratings. However, we recognise that we have 

raised this before and note that Code compliance is only going to be relevant to the banking 

sector.  It is understood the BRR+ is a subjective process, with no right to appeal by the Taxpayer. 

As such, the suggestion to use low ratings to exempt businesses from reporting could potentially 

discourage HMRC giving a low risk rating to businesses to ensure they receive all the information 

they could be entitled to. 

 

28 Failure to include an effective exclusion from this legislation for businesses which HMRC have 

found are fulfilling their compliance obligations and represent a low risk will result in additional 
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administration on those taxpayers. It is expected this will be for very little or no reduction in the 

legal interpretation tax gap and a diversion of HMRC resources in reviewing notifications from 

low risk taxpayers that would be more productively utilised in dealing with taxpayers and positions 

that actually represent a risk of tax going uncollected. 

 

29 Whilst exempting Code compliant businesses would only be relevant to the banking sector, we 

would encourage HMRC to consider adopting that approach more broadly. We wouldn’t be 

surprised if the implementation of the Code has had a significantly greater Exchequer impact 

than the current proposals and therefore the approach should warrant wider consideration.    

 

30 Given the confirmations in the 2020 Annual Report on the operation of the Code that:  

 

“The Code continues to support improved behaviour across the banking sector. This is shown 

by: 

 

• none of the banks which had adopted the Code by 31 March 2020 have been determined 

to be in breach of the Code during the period 

• banks that had adopted the Code did not make any disclosures under the Disclosure of 

Tax Avoidance Scheme regime in the period 

• all transactions reviewed during the period as part of risk assessment were considered to 

be Code compliant. 

• no initial concerns were escalated to director level or beyond during the period (the 

Governance Protocol has 4 levels of escalation. The first level is to HMRC directors and 

board level of the bank. HMRC’s process for dealing with concerns is set out in detail in 

chapter 6 of the guidance)” 

 

It would seem reasonable to conclude that there are already effective measures in place to 

ensure that entities in this sector are maintaining a transparent relationship with HMRC and 

accordingly that imposing additional notification obligations on entities which are covered by the 

Code is unnecessary. 

 

31 It seems that one of the main intentions between the current UTT proposals is to encourage 

behavioural change amongst a small number of taxpayers who are taking legal positions contrary 

to established/HMRC practice (however that is defined).   A modified Code of practice would 

achieve similar objectives.   It could only be voluntary but combining a code of practice with a 

UTT regime for businesses which choose not to adopt a code might strike a more suitable 

balance between HMRC’s objectives and business compliance burden.   

 

Question 4: Should there be other specific exemptions from the notification requirement?  

 

32 The proposals must clarify exactly when a notification is required, given a stated objective is not 

to overburden taxpayers or increase the amount of work required.  

 

33 We note that where HMRC has been informed of an uncertain position in another forum (e.g. 

meeting with CCM) then there should be no requirement to notify under these proposals. This 

should also include for completeness matters under enquiry.  

 

34 We would reiterate our comments under Question 3 in relation to the Code. We welcome 

clarification that a formal code clearance request does not require further notification on these 

proposals. However, we think HMRC can go further. Given there is already an effective, well 

https://www.gov.uk/government/publications/the-code-of-practice-on-taxation-for-banks-consolidated-guidance
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understood system in place which already mitigates the risk for this sector then all signatories to 

the Code should be exempt from the notification requirement to avoid unnecessary duplication 

of effort in an area where there is no evidence of material risk. 

 

35 Where uncertainties are discussed with HMRC in advance of a transaction, the required level of 

detail required may not, through no fault of the taxpayer, be known such that a notification under 

the proposal would nevertheless ultimately be required. As a result, this proposed exception may 

not meaningfully reduce the compliance burden for transparent and cooperative taxpayers. We 

would suggest that notification under the proposal should not be required in any circumstances 

where HMRC are aware of the uncertainty in relation to a taxpayer, and how the taxpayer plans 

to treat the uncertainty for tax purposes. CCMs should be resourced to provide taxpayers with 

real-time written confirmation that matters disclosed in the context of real time working do not 

require formal notification. 

 

36 Finally, we welcome the consideration given to transfer pricing issues. The nature of the range 

of possible outcomes envisaged by HMRC and a taxpayer means the notification obligation in 

this area is impractical.  We note below that given the parallel consultation on transfer pricing 

documentation requirements there is a strong argument for excluding transfer pricing matters 

from the scope of the UTT proposals. For the reasons set out earlier we think an analogous case 

can be made for VAT partial exemption, where the legal tests are commonly understood but 

there are, for instance, a number of legitimate ways one can reflect the use of the tax through 

proxy calculations. 

 

Question 5: Do you think that the triggers are sufficiently objective?  

 

37 No. Broadly, the triggers are a significant improvement to the “may not agree with” test proposed 

in the first consultation document and we have made a number of detailed comments and 

recommendations below. In summary we consider that very significant issues remain around 

how the triggers will operate. 

 

A) Results from an interpretation that is different from HMRC’s known position  

 
38 This trigger is too widely drafted. Taxpayers require clear parameters which enable them to 

determine whether an HMRC position is ‘known’. Our members believe they should not be 

expected to trawl through all HMRC guidance and material beyond what would normally be done, 

nor required to “prove a negative”. The proposals contain far too many elements for a taxpayer 

to reasonably take into account on every uncertainty. For example: 

 

• Where a position is set out in HMRC guidance – there is already a high degree of uncertainty 

based on HMRC’s reservation of its own position in respect of the application of that guidance. 

Further, HMRC guidance is not updated so regularly as to enable taxpayers to make real-

time decisions on a position. To illustrate this one could consider the VAT treatment in the 

commodities market, where HMRC issued bilateral letters to market infrastructure players 

rather than issuing public guidance due to the perceived risk of EU infraction. This often led 

to HMRC officers raising assessments with Policy’s initial support, culminating in a taxpayer 

finding a ruling from the 1980s confirming that zero-rating did apply.  
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• There is an element of ambiguity as to why consideration of HMRC’s position is relevant here. 
Similarly, the application in practical situations is unclear (For example, HMRC may have 
stated their known position as part of a litigation but decisions by the courts may differ e.g. 
NCL Investments case. In this situation, a taxpayer would be required to notify if their position 
was aligned to court judgments with which HMRC disagrees.) 

• It is assumed that there will be a single version of HMRC’s known position, which may well 
not be the case. For example, significant parts of published guidance material are out of date 
and do not reflect HMRC’s current view or may be contradicted by a court decision. Where 
this is the case then whatever position the taxpayer takes, whether following the published 
guidance or the court decision could result in them meeting this trigger and having a reporting 
obligation. One could also point to the recent situation which arose over a switch in policy on 
VAT and termination fees. HMRC attempted to apply this retrospectively based on counsel’s 
advice but with no apparent thought to the logical implications for important related areas 
such as dilapidations and litigation settlement amounts. This was a case where HMRC’s 
behaviour introduced significant retrospective uncertainty for all taxpayers – and at the time 
of writing this response it is still not confirmed at what point the new policy will actually come 
into force. Such an event would have triggered a wave of uncertain transaction reports under 
the proposed regime – but with no tangible benefit to HMRC. 

 

39 If HMRC seek to enact this trigger in its current broad form, the only operable solution is for 

HMRC to commit to rapid update of its guidance, and much more timely responses to taxpayers 

in their “dealings” with HMRC to enable taxpayers to determine whether or not their position 

results in an uncertain treatment. If this is not possible, HMRC would need to accept that 

taxpayers may not be aware of HMRC’s position and therefore no notification would be required. 

If HMRC consider there are specific areas where it requires notification of alternative tax 

treatments, one option is for HMRC to publish details of its stated position to make clear to 

taxpayers that an alternative treatment would need to be notified.    

 

40 We consider a taxpayer should only report where they “reasonably believe” their treatment to be 

contrary to HMRC's known position (i.e. the taxpayer is aware of HMRC's contrary position). 

There may also be occurrences whereby HMRC’s guidance may not have been updated for the 

latest case law (or even be contrary to case law). This is considered to be a sensible approach, 

in order to ensure that a taxpayer takes reasonable efforts to determine whether there is an 

HMRC position and what it is should have discharged their obligations; i.e., the taxpayer does 

not have to search every conceivable information source in order to prove that there is no 

contrary HMRC guidance. 

 

41 A concern would be if someone researched, but didn’t find, HMRC’s published position or the 

representative body’s established practice (i.e. it exists but is tucked away somewhere obscure). 

The reporting requirement should only apply where the company is aware their interpretation is 

different from HMRC's known position, i.e. if the company’s analysis of the issue has not 

identified HMRC material that takes a different view, then the company should not have to check 

through all of HMRC’s guidance, etc. to prove no such material exists. 

 

42 The extended definition of HMRC’s known position included at 3.30 of the consultation document 

demonstrates how subjective this is, with reference to “other material (whether of HMRC or a 

Minister of the Crown) that is in the public domain”. This would appear to require taxpayers to 

have knowledge of all such materials, which presumably would cover Ministerial statements, 

interviews, newspaper articles and television appearances, as well as comments made during 

Parliamentary debates by ministers to determine whether any of those statements cast light on 

HMRC’s known position so they can reach a conclusion on whether notification is required.  We 

strongly recommend HMRC limit the definition of what constitutes HMRC’s known position to 



10 
 

formal HMRC guidance. If there are strong arguments for additional material to be included, 

HMRC’s “known” position should be limited to published material clearly accessible on HMRC’s 

website.  

 
43 Further, if HMRC change their guidance, such as for s43(2A) VATA 1994 in April 2019, some 

sort of transitional allowance should be made so that taxpayers do not have to disclose 

something they are working towards fixing (and planning to issue corrective returns / notices). 

As we understand it, this particular change in guidance may be being challenged on legal 

grounds in any case, which further points to the need to differentiate between the status of 

guidance and the letter of the law. 

 

44 With reference to 3.9, it is expected that there will be instances where due to the specifics of 

business arrangements, HMRC may not have a “known” position on a specific issue. However, 

they are likely to have known positions on areas not dissimilar. Should businesses conclude 

there is a “known position”, such that notification is required if a different view is taken, or should 

they conclude there is no “known position” on the specific scenario such that the requirement is 

not triggered? 

 

45 Finally we would note, in the consolidated guidance on the Code at 4.38, it is explicitly stated 

that documents such as HMRC guidance should not be taken into account in determining the 

intentions of parliament as “government cannot make laws without Parliament’s agreement”. It 

is difficult to understand how it can be inappropriate to even consider HMRC guidance in one 

circumstance but have a reporting obligation imposed for not explicitly following it in another.   

Given the similarities between the Code and the proposed UTT regime, we would encourage 

HMRC to address this ambiguity.   

 

B)  Was arrived at other than in accordance with known and established industry practice  

 
46 The requirement for a taxpayer to determine “industry practice” is onerous and not defined with 

sufficient clarity. In particular:  

 

• It is not clear how a taxpayer should make this determination where a number of industry 
bodies write conflicting papers which do not have legal force or do not reflect the view of 
HMRC;  

• It is not clear that the tax gap is narrowed by a taxpayer taking a position which is contrary to 
industry practice, but has been endorsed by HMRC; and  

• In the VAT and Transfer Pricing fields, there is a very broad range of industry practices which 
allow taxpayers to take positions which, while not completely aligned, are nonetheless seen 
as appropriate in the market (often on the advice of reputable law or accountancy firms), and 
often supported through economic analyses performed in line with applicable OECD TP 
guidance. We have already pointed to the commodities sector where HMRC has decided not 
to publish comprehensive guidance and allowed market practice to guide the approach 
running the risk that views diverge over time of what is acceptable and why.  

 
47 We do not think that the publication of position papers on tax matters by industry bodies should 

expose taxpayers to statutory consequences if that treatment is not followed.   If industry practice 

was not published in HMRC guidance (making Trigger A relevant) trade and representative 

bodies’ interpretation of the legislation would effectively be given a level of authority which does 

not appear to be justified. This would be highly subjective and does not seem appropriate, e.g. 

what if differing trade bodies in the same industry took opposing views? 
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48 There are also concerns as to how an “industry-wide” approach can exist if an entity within a 

particular industry is adopting a different approach.  

 

49 Further it is difficult to identify practical circumstances where this trigger would apply, even in the 

banking sector where industry dialogue is extensive.  In the absence of any clear examples of 

how this could be applied, we would recommend that this trigger is not included, and instead the 

onus is on HMRC to reflect what it considers to be established industry practice in its own 

guidance, thereby making Trigger A the relevant point of consideration.     

 

C) Is treated in a different way from the way in which an equivalent transaction was 

treated in a previous return and the difference is not the result of a change in 

legislation, case law or a change in approach to accord with HMRC’s known position.  

 
50 This appears to have some potential as an effective objective test.  However, if the treatment is 

different this may lead to difficulties in identifying what an equivalent transaction is, again in the 

context of “dealing with a new or novel product, transaction or business structure”. There is also 

a potential issue considering which returns need to be addressed; current wording would appear 

to cover all previous returns that have been made by the taxpayer. This trigger should be 

restricted to the most recent previous return which covered an equivalent transaction, as this 

would achieve the intention of identifying changes in treatment without imposing very wide and 

onerous requirements to identify all previous treatments, including those under previous 

accounting standards. 

 

51 In the interests of minimising the administration burden involved in considering all previous 

treatments, it should be made clear that any scenario where a taxpayer is required to compare 

returns, only returns filed post-implementation of the proposals fall within the lookback period, 

otherwise taxpayers will need to review a high number of returns (which leads to an unacceptably 

high administrative burden). Further while the £5m threshold is a positive step, this will not 

necessarily help large financial institutions in respect of historic tax positions (which may have 

been cleared by, or not challenged by, HMRC, over a long period of time). 

 

52 We would additionally note that there are many circumstances that give rise to a change in tax 

treatment from one return to another that do not contribute to a legal interpretation tax gap.   

Some of these are treated as exclusions in the proposed wording of the trigger, but others not 

mentioned could include changes in accounting treatment or practice; commercial changes to 

the business or functional analysis in respect of a transfer pricing matter.   Therefore, we 

recommend some careful targeting of this trigger is considered to limit its applications to matters 

that genuinely risk contributing to the tax gap.    

 

53 We suggest there should be no need to notify situations where historically the taxpayer has taken 

a conservative approach through not having resource to investigate a matter further and in 

subsequent periods reaches a view, not at odds with HMRC’s known views, that a more 

favourable tax treatment applies. Equally, if a systems enhancement means the taxpayer has 

access to better data to substantiate a tax position in future. For example, if a business was 

heavily loss-making for a couple of years it might not have bothered to investigate whether 

particular expenditure qualified for capital allowances or was tax deductible; after becoming 

profitable again, the business looks into the matter and determines that in future it will claim 

allowances or tax deductions for the item in question (and this is in line with HMRC guidance). 

 
D) Is in some way novel such that it cannot reasonably be regarded as certain.  
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54 This does not appear to be in any way an objective test and seems unnecessarily wide in scope. 

It is arguably an even more subjective and less clear test than that included in the previous 

consultation. It is difficult to think of any tax matter which would have absolutely no novel features 

and have absolute certainty over its treatment. This is a particularly acute issue in the banking 

sector where bank tax functions routinely advise on large numbers of new transactions and 

products, many of which could be considered to new or novel. Banks typically have robust 

product and transaction approval processes such that new products are not introduced without 

careful tax consideration. Asking taxpayers to determine what constitutes a “novel” product or 

transaction is deeply subjective, placing an onerous burden on companies and likely leading to 

further divergence of industry practice with respect to uncertainties.  

 

55 We would strongly recommend that Trigger D is removed in its entirety as it is probably the most 

subjective and broad ranging trigger mentioned – it does very little to provide any taxpayer 

certainty as to what HMRC wish to be disclosed. Indeed, it is not clear to us that the example 

given in the consultation is one that would naturally fall to be triggered by D (as opposed to A).   

 

56 If such a test were introduced, it would be likely to lead to a very cautious approach being taken 

and very high levels of notifications being received by HMRC, which would require resources to 

be devoted to them, but have a very low value in terms of identifying matters of genuine dispute 

or contributing to a reduction in the tax gap.    

 

57 If Trigger D is considered to be necessary, and the aim here is to tackle new avoidance 

techniques or structures by non-compliant taxpayers, then HMRC should make that clear and 

state what Trigger D is intended to target – perhaps by referencing treatments contrary to the 

intentions of parliament in a similar way to the Code. This would have the added benefit of 

allowing Code compliant taxpayers to reduce their own compliance burden accordingly.  
 

58 We would also like to point out that the illustration in the consultation document of the type of 

situation envisaged to be caught betrays a misconception about HMRC’s own procedures and 

existing powers. Any firm applying to add a branch of an overseas entity to a UK VAT group will 

face a series of detailed questions from HMRC and they will consider their protection of the 

revenue powers to decide whether to reject the application. This is all dealt with up front giving 

certainty to both sides and ensuring immediate engagement with HMRC. Even if missed initially, 

HMRC have the ability under Sch 9A VATA 1994 to remove entities from a VAT group 

retrospectively in cases of abuse and more generally, where the substance requirements were 

never properly met. We therefore fail to see the utility of adding a further notification obligation 

here. It would be more valuable to have HMRC give a clear, logical and unequivocal statement 

of policy as to the level of substance that such a branch needs to have and whether it must be 

able to provide as well as receive services etc to qualify to be added. We note that HMRC did 

nor provide such a clear statement in the context of Brexit discussions with the industry in 2019 

and 2020. We would urge resource to be put towards clarifying FS VAT policy in such important 

and uncertain areas as this seems the best way of achieving the government’s stated aims.   

 
E) In respect of which a provision has been recognised in the accounts of the company 

or partnership, in accordance with Generally Accepted Accounting Practice (GAAP), 

to reflect the probability that a different tax treatment will be applied to the transaction.  

 

59 This is an objective test, for which guidance on HMRC’s focus would be useful (specifically on 

the interaction of specific taxes, e.g. Transfer Pricing).  Disclosure should be limited to the 

existence of a provision, not its size or the basis on which it was determined. Such information 
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is and should remain confidential to the business if not required to be disclosed by accounting 

standards, as to do otherwise may require disclosure of information which would be utilised by 

HMRC in seeking to resolve a future enquiry that it is not currently entitled to and should not be 

entitled to. 

 

60 There are a range of practical issues to work through, including the impact of accounts materiality 

(which is likely to be much higher in most cases than the reporting threshold mentioned in the 

consultation document); whether it is legal entity or consolidated accounts that are relevant and 

the impact, particularly for transfer pricing, of provisions that are reflected net of UK and non-UK 

tax impacts. Additional consideration would also be required with regards to what would the 

reporting position be if a provision is only made in the financial statements for an item sometime 

after the tax return containing that item has been filed. 

 
F) Results in either:  

• A deduction for tax purposes greater than the amount incurred by the business, or  
• Income received for which an equivalent amount is not reflected for tax purposes,  
unless HMRC is known to accept this treatment. 

 
61 The general consensus is that this is a clear and objective test, other than in relation to the 

involvement of HMRC’s view which is problematic as outlined in earlier responses. Instead the 

test should be “unless this is in accordance with the intentions of parliament”, which would mirror 

obligations within the Code of Practice on Taxation for Banks. This is a clear, well understood 

test within the banking industry but also among professional advisors and would be quickly 

understood by other industries as based on established principles and guidance.  Importantly 

framing it as “in accordance with” rather than “contrary to” as is done in the Code would require 

notification when it was unclear as to whether the outcome was one Parliament intended, such 

that it would only exclude from the obligation to notify those transactions where Parliament 

intended such an outcome.     

 

62 It is also a common theme of UK anti-avoidance (GAAR and TAAR provisions) and disclosure 

regimes to carve out taxpayer activities which are within the legislative principles or policy 

objectives of the relevant tax legislation – in this case taxpayers are instead asked to consider 

whether or not HMRC is known to accept the same interpretation of the law as the taxpayer. This 

does not appear to align with the stated intention (at paragraph 2.3 of the Second Consultation) 

that the proposals should not promote an assumption that HMRC’s interpretation of the law (even 

where it differs from a court decision) is correct. 

 

63 If the test refers only to HMRC’s known position, there is significant overlap with Trigger A. It is 

already clear in a number of areas that HMRC do not sanction deductions for amounts greater 

than the expense incurred or the non-taxation of income unless specific conditions are met (for 

example R&D expenditure or the availability of the substantial shareholdings exemption). HMRC 

should explain what this adds that is not already captured by Trigger A. 

 

64 This test should be sufficient to identify the vast majority of disputes related to legal interpretation 

as far as corporation tax is concerned, and arguably should be sufficient on its own for that 

purpose, perhaps with a minor modification to capture timing differences. This would significantly 

simplify the legislation and enable other triggers which are specifically appropriate to other areas 

of tax to be tailored to those areas. 

 
G) Has been the subject of professional advice, that is not protected by legal professional 

privilege:  
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• which is contradictory, in terms of tax treatment, to other professional advice they 
have received, or  
• which they have not followed for the purpose of determining the correct tax treatment 
of a given transaction.  

 
65 Our general consensus is that such a change appears likely to achieve little other than for legal 

firms to obtain a greater share of the tax advice market compared to other professional service 

firms in order for clients to benefit from legal privilege. It seems wholly inappropriate as a trigger 

and would require detailed definitions of what professional advice means (e.g. would it cover a 

draft opinion, which may be based on incomplete facts or incorrect assumptions, or an internally 

prepared paper by a tax professional with no direct expertise in the specific area involved which 

recommends getting expert input?) to determine when something is contradictory.  

 

66 Our members consider tax advice need to be written and based on full facts. If high level verbal 

indication or facts of transaction change then this should not be sufficient to trigger a disclosure. 

Additionally, this could discourage taxpayers from seeking objective advice or taking account of 

a range of views. It could also drive taxpayers to seek advice that is covered by legal professional 

privilege and exclude, for example, tax accountants. A definition of what constitutes Professional 

Advice would be beneficial. 

 

67 The only information that should be necessary for HMRC to close the tax gap is to understand if 

the taxpayer has taken a position that is contrary to HMRC’s position (given this is the reference 

point for determining the quantum of the tax gap). As such, it does not follow that a taxpayer (i) 

choosing not to follow poor tax advice; (ii) choosing to follow alternative legal advice or (iii) filing 

on a position which differs from legal advice due to practicalities (e.g. choosing not to claim a 

deduction because it is not reasonably possible to collate the relevant data) should have to make 

a notification under the proposals.  

 

68 Further consideration should be given if the advice is contrary to HMRC’s guidance because 

HMRC’s guidance is out of date, or contrary to market practice or case law. Professional advice 

is seldom completely determinative, and this might make tax advisors less likely to give a 

reasoned opinion. All advice could end “the position is not entirely clear and should be disclosed 

to HMRC”. 

 

69 It would also require notifications of items where legal advice is sought which indicates that the 

legislation as HMRC understood it to apply is incorrect, but where the taxpayer decides not to 

file on that basis.   This would never form part of the tax gap but would seem to be caught by this 

trigger. As such this indicates it is not appropriate as a trigger intended to help mitigate the size 

of that tax gap. 

 

70 Further, it is contended that most examples of this would be caught by one of the other triggers 

(even where the points made above are addressed).   Therefore, we would recommend that this 

Trigger G is not adopted.    

 

Question 6: Can you suggest ways to make them more objective and certain?  

 

71 Where appropriate, comments have been included within our question 5 commentary. In 

summary, Triggers B, D and G present the most difficult to members and we would recommend 

that these are either removed or narrowed significantly to address particular circumstances that 

HMRC think would not be reported under some of the other triggers, perhaps by reference to 

Code terminology around intentions of Parliament.    
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72 Further to this, the publication of further specific examples/particular uncertainties and the 

reporting trigger would be beneficial. In addition, an explanation as to why existing provisions do 

not capture the information HMRC require, would help to clarify the issues and areas HMRC 

intend to be reported. 

 

Question 7: Do you think any of the triggers will not capture the uncertain treatments they 

are intended to identify?  

 

73 Where appropriate, comments have been included within our question 5 commentary. Other than 

those comments, the main concern of our members is that the triggers are broad ranging and 

therefore more likely to lead to excess reporting rather than treatments not being captured.  

 

Question 8: Are there additional triggers that would identify uncertain tax treatments that 

would not be identified by these triggers?  

 

74 With specific regards to trigger F as discussed above, a much simpler approach would be to 

reduce the number of triggers and rely on existing, well understood concepts such as “the 

intentions of Parliament” to identify where notification is required. A much simpler, easier to 

operate trigger could be developed based on the specific points in trigger F with the addition of 

an obligation to report any transaction that gave an outcome which is not in accordance with the 

intentions of Parliament. We would note however that in the field of VAT, there is inherent 

uncertainty and sometimes implicit contradiction as to the intentions behind some of the FS 

provisions which has been recognised by the European Commission with the current review of 

the EU FS VAT regime and is implied in HM Treasury’s launch of the Industry Working Group on 

the Future of VAT on FS. 

 

75 As well as making the whole process significantly more straightforward to apply, this would also 

address the issues with a number of the other triggers in replacing the legislation enacted by 

parliament with guidance produced by non-parliamentary bodies, giving them in effect a quasi-

legislative role. 

 

Question 9: Which of these triggers do you consider should apply in respect of transfer 

pricing uncertainties (refer paragraph 2.31), and why?  

 

76 We suggest that consideration should be given as to whether this legislation should apply to 

transfer pricing at all, with the general preference being to exclude transfer pricing in its entirety 

as there are already numerous channels in which HMRC is able to obtain information regarding 

transfer pricing matters. These include (albeit not an exhaustive list) through tax returns, regular 

discussions between HMRC (CCM) and the taxpayer, disclosures, enquiries, ATCAs, Profit 

Diversion Compliance Facility, Diverted Profits Tax, Country by Country Reporting, Advance 

Pricing Agreements, Mutual Arbitration Procedures, and exchange of certain information 

between the UK and tax authorities of overseas jurisdictions.  

 

77 Most importantly, due consideration should be given to the ongoing consultation into changes to 

transfer pricing documentation requirements which potentially provide a more appropriate, 

targeted approach to enabling HMRC to focus on areas of genuine uncertainty where large 

amounts of tax are at stake.  We suggest the proposed UTT regime could be significantly 

simplified by ensuring that TP concerns are dealt with in the documentation consultation rather 

than under this consultation.    
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78 Despite the above, if HMRC consider there to be a compelling case for transfer pricing to remain 

in scope then it should be limited to UK-non-UK transfer pricing transactions where there is 

arguably more risk. This would also be in line with what is being proposed in respect of the 

disclosure of cross border transactions in the ongoing consultation into changes to transfer 

pricing documentation (under the proposed International Dealings Schedule (IDS)).  

 

79 If transfer pricing is included in this regime, then the triggers should be much more limited in 

order to focus the requirement to report on areas of genuine dispute. It is considered this is likely 

to be best done by only applying Trigger E in relation to transfer pricing (although careful 

consideration would be needed on how this applies to transfer pricing matters). The absence of 

a single HMRC or industry position mean that triggers A and B are not appropriate.  

 

80 Furthermore, with respect to Trigger A it is not clear from a transfer pricing perspective on how 

“HMRC’s known position” should be interpreted. If one were to assume that this is that 

transactions between connected persons should follow arm’s length principles by following the 

OECD’s published Transfer Pricing Guidelines for Multinational Enterprises and Tax 

Administrations (latter imputed through UK law), this would lead to Trigger A not being an 

objective test given the definition of arm’s length is inherently subjective and wide.   If Trigger A 

were considered necessary, we would suggest the onus is placed on HMRC to publish details of 

specific areas where notification would be required if taxpayers took a different position.   This 

would put the onus on HMRC to ensure that notifications were targeted and would give taxpayers 

a more manageable compliance burden.    

 

81 As a matter of practice, groups undertake regular reviews of transfer pricing to reflect changing 

facts, circumstances, or market conditions. As such the transfer price may change from year on 

year for equivalent transactions which is not due to any change in legislation, case law or change 

in approach to accord with HMRC’s known position, despite the transfer price still meeting the 

arm’s length principle. This would mean Trigger C is also not an appropriate trigger (i.e. it would 

place additional [unnecessary] compliance burden to report changes in transfer prices from one 

arm’s length price to another). Accordingly, such changes of transfer pricing approach should 

also be scoped out of Trigger C. 

 

82 Due to the nature of transfer pricing and its inherent subjectivity, prices are set typically within an 

arm’s length range of observations made through benchmarking exercises. Such pricing is 

generally deemed to be arm’s length so that any price set within the range is acceptable, (in 

accordance with OECD guidance).  In our view Trigger D should not therefore apply (and we 

would reiterate our wider concerns with this trigger).  

 

83 Since the transfer pricing legislation is designed to identify circumstances where there are 

adjustments for tax purposes compared to the actual pricing applied Trigger F therefore also 

appears to be an inappropriate trigger. In addition to the wider criticisms of Trigger G, it is 

particularly inappropriate for transfer pricing since professional advice may suggest a range of 

possible methodologies for pricing.  This makes the requirements suggested in Trigger G highly 

ambiguous.  

 

84 We further note the consultation document requires notifications to provide “an indication of the 

amount of the tax relating to the uncertainty”. In the event that a transfer pricing matter requires 

notification, precise quantification of the difference between a taxpayer’s and HMRC’s potential 

position in relation to transfer pricing matters is extremely difficult, if not impossible. Accordingly, 
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if pricing of related party transaction matters could potentially fall to be disclosed under the 

proposals, then the requirement to indicate the amount of tax relating to the uncertainty should 

be disapplied. 

 

Question 10: Do you agree with the threshold of £5m for both direct and indirect taxes?  

 

85 Generally, our members support the raising of the threshold and see this as a positive, similarly, 

alignment of both direct and indirect rates is supported. Although it is implied (at 3.40) that the 

threshold is per annum, confirmation would be helpful. Similarly, confirmation that each of the 

different taxes has a separate, full £5m (per item) threshold amount. However, the extent to 

which the threshold should be increased however remains a point for additional consideration as 

discussed below: 

 

86 Given the objective is to capture material uncertain areas and avoid reporting trivial issues there 

is the argument that potentially this is needed to increase further, especially given larger 

businesses and groups will be targeted. A threshold set at this level, even though increased from 

the original proposal, is still too low for a notification requirement with very broad and subjective 

triggers for notification which will only apply to larger businesses and groups.  

 

87 While it may initially appear beneficial to HMRC to have a high number of notifications providing 

significant amounts of information on uncertain positions, in reality with a low threshold and broad 

triggers it is likely that there will be a high volume of notifications which will require significant 

resource on HMRC’s part to review and which are unlikely to result in any significant additional 

tax revenue being generated.  

 

88 Notwithstanding the impact on HMRC’s resources, in addition, this extra administrative resource 

would also be reflected on customers within this measure who could spend significant amounts 

to comply even where they are already recognised as being low risk by HMRC. 

 

89 A threshold of £5m in the context of a minimum balance sheet size to be within the regime of 

£2b is disproportionately low. Other areas where thresholds apply to determine the applicability 

or not of tests do use concepts similar to materiality. Although we note that the Bank Corporation 

Tax Surcharge is not intended to be within the scope of the proposals (which we welcome) there 

is perhaps a parallel with the bank surcharge anti-avoidance legislation where a relevant 

transaction must result in a transfer of a “significant part of the surcharge profits” or “the 

elimination or significant reduction of” surcharge profits for the legislation to apply. This is then 

indicated through guidance normally to mean an amount in excess of 5%. 

 

90 The notification should focus on the most material areas where potential disputes could arise to 

maximise the exchequer impact while minimising the associated administration burdens on both 

HMRC and customers. This would be best achieved by a similar approach, with a threshold test 

which is proportionate to the size of the organisation, potentially modelled on the definitions 

above which also have the benefit of being based on existing legislation and therefore having a 

degree of familiarity.  If HMRC wanted to reduce the compliance burden for smaller taxpayers 

(who aren’t the target of the proposals), the threshold could be the greater of £5m and a relative 

measure of the impact of the uncertainty on tax liabilities.   

 

Question 11: Considering the concerns outlined about a materiality threshold, do you have 

further points to support one?  
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91 Whilst materiality might not be a common concept in tax legislation, a linkage to accounting is 

frequently used. Given materiality will be part of the audit, the risk of this being artificially inflated 

or otherwise open to abuse would seem to be low. Similarly, the size of a transaction in a 

company with higher materiality is likely to be higher than that in a smaller business so the risk 

of a significant difference in the type/volume of disclosures seems low. 

 

Question 12: Do you agree with the proposed rules to calculate the threshold?  

 

92 We consider there to be some ambiguity around the proposed rules, particularly in relation to 

transactions where all that is in dispute is the timing of relief. Using the example at 3.14 and 3.15, 

both options give rise to total deductions equal to the cost of the vehicles, but the timing of when 

relief is given may vary significantly. How is the threshold to be applied in this case?  

 

93 For example, in the year of acquisition, the threshold may well be met as additional deductions 

are claimed in that period. However, over the life of the asset the amounts may well be equal. It 

is not clear whether the £5m threshold is intended to refer to the amount of reduced tax payable 

in the current period or over the life of the transaction. The former seems more logical but gives 

rise to complexities in relation to loss making businesses (including those taking advantage of 

government incentives such as RDEC or the new super-deduction). 

 

94 The requirement to then identify what HMRC’s expected treatment will be to calculate the impact 

is also problematic as this will often not be clear. Requiring taxpayers to second guess how 

HMRC may analyse a transaction to identify whether it is notifiable requires a very high degree 

of speculation. Will taxpayers be subject to penalties if their assumptions about HMRC’s 

interpretation of the legislation are determined to be incorrect? This would hold them to a higher 

standard than HMRC itself which faces no such penalty if it’s view of the legislation is not 

accepted by the Courts. Similarly, the proposal that same or similar products, or same or similar 

transactions will be amalgamated when calculating whether the threshold is exceeded would be 

extremely challenging for large groups, where such grouped products/ transactions will breach 

the low £5m threshold where a trigger is met. There are added complications for VAT as a 

cascading tax – does one look at the irrecoverable VAT cost or the gross VAT, even where no 

net revenue for the Exchequer is at stake? Does one consider only the position for each individual 

taxpayer in the chain separately – or does one need to look holistically at the end to end position? 

If the levels in play depend on market demand over several years – and partial exemption profiles 

over time – how is that to be measured or estimated reliably at any particular point in time? Will 

taxpayers be called upon to defend such estimations where they turn out to be incorrect? 

 

95 The suggestion that the second step would be disregarded where HMRC’s position is not known 

is effectively a reduction in the threshold which is already set at too low a level. 

 

96 We would also note that the wording at 3.40 for Trigger G appears to go significantly further than 

the description of this trigger at 3.25 – 3.29. If the taxpayer has followed professional advice as 

to the most appropriate treatment it cannot be seen to have had contradictory advice just 

because other interpretations were possible. That interpretation would make virtually every 

transaction with any degree of uncertainty reportable and would quickly overwhelm HMRC’s 

ability to process notifications. 

 

97 There is a particular problem with the proposed approach in relation to the application of the 

rules to transfer pricing. Step 2 currently involves a comparison with the “biggest” tax difference 

between the customer’s treatment and HMRC’s expected treatment. This seems to indicate that 
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a number of possible HMRC treatments have to be considered as possible, with the threshold 

met if any of these result in a difference in excess of £5m.  
 

98 In transfer pricing there is normally a range of potential prices, any of which could be considered 

to be arm’s length. On this basis it appears likely that a significant proportion of controlled 

transactions would be within the threshold. This is because in many cases the difference between 

selecting a price at the top or bottom of the range will exceed £10m, meaning that even a 

taxpayer adopting a price in the very middle of the range will be unable to conclude that the 

“biggest” tax difference to HMRC’s expected treatment does not exceed £5m.  

 

Question 13: If you do not agree with the proposed rules to calculate the threshold, can you 

suggest an alternative calculation?  

 

99 Generally, our members have no further comments with regards to an alternative calculation. In 

the event one is required, it would be preferable to utilise an existing, well understood, and 

established methodology. Two options for this would be: 

 

• Accounting concepts of materiality – by requiring reporting of amounts which are material (as 

defined by accounting principles) only; or 

• Utilise wording similar to that in the surcharge anti-avoidance legislation and only require 

notification where an uncertain treatment has a “significant” impact on taxable profits for the 

period. 

 

Question 14: Do you think requiring notification for each tax within scope will be easier to 

comply with than a single notification?  

 

100 Members consider that notification for each tax will be more beneficial than a single notification. 

The anticipation is that this is likely to be a simpler approach in practice, given the different return 

periods and submission deadlines which apply to different taxes. 

 

101 Also, as mentioned previously, our members require confirmation that each of the different taxes 

has a separate, full threshold amount. As, for example, if an uncertainty arises on the treatment 

for VAT it may also impact on the corporation tax position, will this result in multiple notifications 

(and is that if the impact of both are separately above 5m, or combined)?  

 

Question 15: Do you agree with the notification being required when the return is due?  

 

102 In principle, the revised approach seems both more sensible and preferable to the previous 

proposal to submit at the time of SAO declarations, however provision will be needed to deal 

with amendments made to the return after the initial due date for submission.  

 

103 A second potential suggestion would be for the notification deadline to be, say 30 days after the 

return is filed. This would give businesses time to focus on filing the actual return on time, without 

having to concern themselves about also filing a notification at the same time. 

 

104 Although the penalty for late submission of a return is generally low (e.g. £100 for a CT return), 

it may not be possible to determine what notification obligation exists under this legislation until 

the return is finalised as the tax treatment will not be certain until this point. Therefore, it does 

not seem reasonable for a penalty to be applied in relation to late notification which is many times 
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(50 times in the example used) more than that for the return itself being late. Therefore, the 

notification date should be the date the return is submitted, rather than when it is due, or any 

penalty should not be triggered where a return is not made in such circumstances. 

 

Question 16: Do you agree, for non-annual returns, with the notification being required when 

the last return for a financial year is due to be filed?  

 

105 The members agree this proposal appears reasonable. The members have questioned whether 

his would be based on financial year or company year ends and the possibility regarding a grace 

period of 30 days to remove any unnecessary immediate administrative burden. 

 

Question 17: Do you agree that tax neutral inter-entity transactions should be excluded?  

 

106 Generally, our members consider this would be a welcome and sensible exclusion, provided that 

a clear and simple definition of tax neutral can be provided.  

 

107 For example, transactions which are treated in a corresponding manner within a group (income 

taxed in recipient, equal amount of expense deductible in payer) should be excluded. This should 

not be subject to a requirement to test whether actual tax payments are on a neutral basis, as 

these may differ due to the availability of losses or other reliefs or to differential tax rates applying 

within groups (e.g. bank surcharge). If the high-level treatment is symmetrical, this should be 

sufficient to exclude from notification. 

 

108 Adopting such an approach would also be beneficial as it should ensure that the vast majority of 

UK-UK transfer pricing positions are not required to be notified. This will limit the administration 

burden on both taxpayers and HMRC from having to report and review such transactions where 

there is inherent uncertainty as a range of potential pricing is possible and would limit it to cross 

border transactions where there could arguably be more risk. Additional specific comments on 

UK-UK Transfer Pricing positions have been included within our response to question 9.  

 

Question 18: Do you agree that the information required in a notification should be covered 

in guidance?  

 

109 Our general consensus is that if there is a requirement to notify, the legislation should set out the 

details of what is required to satisfy that requirement. Guidance could support such a requirement 

but should not take the place of legislation. 

 

110 In addition, it should be explicit that, where notification has been made in accordance with the 

requirements of the legislation, HMRC will not be able to make a discovery assessment in relation 

to the matter which has been notified. 

 

Question 19: Do you agree failure to notify regarding a partnership return should be charged 

on the nominated partner?  

 

111 Our members have no specific view or comments. 

 

Question 20: If the penalty is not on the nominated partner, on whom should the penalty be 

charged? 

 

112 Our members have no specific view or comments. 
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Question 21: Do you have any comments on the assessment of equality, and other impacts? 

 

113 The estimated benefit to the exchequer from the proposed measures indicates that they will have 

no material impact on the level of tax raised. Indeed, even at the upper end of expected 

Exchequer impact of £45m, and a materiality of £5m it would suggest that a very small number 

of notifications would actually result in additional tax being collected. However, such measures 

will impose significant costs on businesses including those who already have open and 

transparent relationships with the tax authorities reflected in low BRR+ ratings or their adherence 

to the Banking Code. It can reasonably be expected that the administration and compliance costs 

of dealing with this legislation and the additional notification requirements imposed by this will 

substantially exceed any additional tax raised, particularly in the banking sector.  It will also 

increase the view that the UK is not an attractive place to do business by imposing requirements 

that go beyond those in our international competitors.  

 

114 If it can be established that the size of the tax gap actually reflects tax that is potentially 

collectable, rather than arises because HMRC’s view of legislation differs to that of the Courts, it 

is difficult to conclude that more effective measures to address non-compliant taxpayers and 

increase collection of such taxes could not be identified which are focussed only on those 

businesses seeking to exploit uncertainties in the tax system without imposing significant 

administration burdens on already compliant taxpayers. 

 

If you have any questions relating to this response, please contact Sarah Wulff-Cochrane, Principal, 

Taxation Policy, UK Finance (sarah.wulff-cochrane@ukfinance.org.uk). 
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