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1. UK Finance is the collective voice for the banking and finance industry. 

 

2. Representing more than 250 firms across the industry, we act to enhance competitiveness, 

support customers and facilitate innovation. Our members include businesses that are 

large and small, national and regional, corporate and mutual, retail and wholesale. 

 

General Comments 

 

3. We welcome the opportunity to respond to HM Treasury’s ‘VAT Grouping – Establishment, 

Eligibility and Registration Call for Evidence’ (‘the Call for Evidence’). 

 

4. By way of background and context, it might be helpful to note that the ‘2019 Total Tax 

Contribution of the UK Banking Sector’1 estimated that the total irrecoverable VAT for the 

UK banking sector was £4.9bn, surpassing Corporation tax (including the bank surcharge) 

and making irrecoverable VAT the largest tax borne for the industry. Unlike corporation 

tax, irrecoverable VAT is not dependent on profits, and represents a fixed cost for the 

sector.  

 

5. UK Finance would urge that HM Treasury adopt a more holistic approach to reviewing the 

indirect taxation landscape for financial services. The interconnection between VAT 

Grouping rules, Financial Services (FS) VAT Exemptions provisions, and Partial 

Exemption rules governing the deductibility of VAT on expenses cannot be 

underestimated. The approach of examining these provisions in a mutually exclusive way  

may result in unintended consequences which could be to the detriment of the industry 

and overall competitiveness of the UK banking sector when we are at a critical juncture, 

with the imminent end of the transition period for the UK’s departure from the European 

Union (EU). In any event, we would encourage that further consideration of VAT grouping 

should be undertaken concurrently with the FS Exemption Review, and that any material 

changes to the VAT Grouping provisions should be delayed and take effect at the same 

time as any changes to the FS VAT regime are implemented. 

 

6. The inference that can be drawn from many of the questions that have been posed in the 

Call for Evidence is that VAT is a primary driver for how the sector determines and 

structures business/product operations. In reality, the experience of our members would 

suggest that this is far from the case. Although irrecoverable VAT costs may be a factor to 

help make an informed commercial decision, the primary driver is always the underlying 

commercial or business decision. Costs, and therefore by default irrecoverable VAT, are 

influencing factors when considered collectively in determining the economic analysis on 

whether a particular business or location is viable for an organisation. 

 
1 https://www.ukfinance.org.uk/system/files/2019%20-%20Total%20Tax%20Contribution%20of%20the%20UK%20banking%20sector.pdf 
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7. We consider that the examples provided in paragraph 15 for what constitutes a fixed 

establishment are not complete and give a misleading impression that an establishment is 

required to make supplies in order to be eligible for inclusion in a VAT group. The examples 

do not cover the situation when a fixed establishment receives supplies. In EU law, Article 

11(1) of the Implementing Regulations 282/2011defines a fixed establishment as: 

 

any establishment, other than the place of establishment of a business referred to in Article 

10 of this Regulation, characterised by a sufficient degree of permanence and a suitable 

structure in terms of human and technical resources to enable it to receive and use the 

services supplied to it for its own needs. 

 

Specific Questions 

 

Chapter 1: VAT grouping and establishment provisions  

 

1  What are the advantages of ‘whole establishment’ provisions; how do they facilitate 

business activity in the UK?  

 

8. The current ‘whole establishment’ provisions ensure that businesses are treated in the 

same way whether they are headquartered in the UK or overseas.  A UK business does 

not incur VAT on staff services performed within the UK.  Current VAT grouping rules 

provide this same VAT treatment to a non-UK headquartered business (which has a UK 

branch in a VAT group) enabling staff services performed overseas to be received into the 

UK without VAT. The provisions also provide a business with the flexibility in how to 

structure and organise its international operational model enabling it to achieve operational 

and cost efficiencies. 

 

2  Do the ‘whole establishment’ provisions make the UK a more attractive business 

destination than countries that utilise ‘establishment only’ provisions, both across 

all industries and within specific sectors?  

 

9. The ‘whole establishment’ approach prevents the artificial splitting of a legal entity thereby 

reducing complexity.  It also creates the perception of the UK being a business friendly 

and attractive destination to set-up operations. It should be noted that due to regulatory 

constraints, not all FS businesses are all able to operate from a single legal entity. 

Consequently, the ‘whole establishment’ provisions enable an FS business, to organise 

through multiple fixed establishments without creating an artificial VAT cost on staff 

services coming into the UK.  

  

3  Are the advantages of the whole establishment provisions equally accessible to all 

companies? Does the size or location of the VAT group head office impact this?  

 

10. The ‘whole establishment’ provisions should be equally accessible to all businesses, 

although the benefits may be more identifiable and associated with businesses which 

operate across multiple jurisdictions via a well-established branch network.  Such a branch 

structure is typically driven by the aim of making optimal use of regulatory capital.   

 

11. The location of the head office should not have an impact on how readily a business can 

avail itself of the ‘whole establishment’ benefits.   

 



 

 

 

12. The ‘whole establishment’ approach also helps reduce the imbalance that traditional FS 

institutions face when competing against unregulated new entrants (such as FinTechs).  

This is because the ‘whole establishment’ approach prevents the imposition of VAT on 

staff services coming into the UK and will include staff working on the development of the 

FS businesses’ own internally developed technology. 

 

13. It should be noted that in March 2019 HMRC published a paper “Business restructuring as 

a result of regulatory change arising from EU Exit”.  Part of this outlined the conditions 

under which HMRC would accept that a UK branch of a non-UK entity can join a VAT 

group. This policy was published following extensive and constructive discussions 

between HMRC and the financial services industry in 2018. It was explained to HMRC that 

due to regulatory requirements arising from EU Exit, many financial services businesses 

operating in both the UK and EU would be required to change their EU corporate structures 

necessitating the creation of a new UK branch of an EU entity.  This was expected to result 

in a high number of applications in a short timeframe to add UK branches into VAT groups, 

with these applications made by a wide range of international FS businesses, both UK and 

non-UK headquartered. 

 

14. There is not a consistent view between members on whether the benefit of ‘whole 

establishment’ VAT grouping is equally accessible to all FS businesses.  There is a view 

that for some UK-head quartered businesses this rule generates an economic competitive 

disadvantage for them compared to other businesses which receive in staff services from 

overseas without VAT. 

 

4  What additional benefits do ‘whole establishment’ provisions bring to businesses 

and sectors, including those unrelated to tax?  

 

15. The ‘whole establishment’ provisions ensure that VAT Grouping rules are aligned with 

wider legal, regulatory, and financial principles, where rules are normally applied at the 

entity level.  It facilitates inward investment by enabling non-UK businesses entering into 

the UK market to utilise their existing overseas operations without incurring a VAT cost, 

placing them on an equal footing to competitor UK businesses. 

 

5  What disadvantages arise as a result of the ‘whole establishment’ provisions?  

 

16. Disadvantages arise from the ‘whole establishment’ provisions where services are 

provided between the UK and an EU country with a different approach to VAT grouping.  

This can lead to additional administration and operational work to manage VAT positions 

in the various countries.    

 

17. Inconsistency in how the VAT Grouping rules are being interpreted does create confusion 

and uncertainty and one of the key requirements for business is to have clear and precise 

tax rules within which to operate. How Skandia has been implemented by Member States 

is an example of the confusion which businesses find exceedingly challenging.  

 

18. Whilst Section 43(2A) can be a complex and burdensome calculation to undertake, it is 

appreciated this is a necessary anti-avoidance provision to prevent abuse of the ‘whole 

establishment’ provision.  It is important however that Section 43(2A) does not extend 

beyond its original aim to become merely a means of raising additional taxation, as 

opposed to preventing abuse. Anti-abuse measures should be used as a well targeted 



 

 

 

deterrent rather than, as may be the current perception, being applied in a way which 

creates unnecessary additional tax and compliance burden. 

 

19. From a UK perspective, there could be circumstances where this may be detrimental to 

UK employment if it leads to a business outsourcing services to non-UK service providers 

in locations with lower employment costs than the UK.   

 

6  How would a change to ‘establishment only’ provisions affect UK businesses that 

utilise VAT grouping? Please outline both positive and negative changes.  

 

20. The ‘establishment only’ provision artificially separates a UK fixed establishment, its non-

UK head office and other fixed establishments.  This separation would not align with the 

commercial and legal position of the entity, and would lead to a new compliance burden.  

Whether this would have any macro impact, such as the movement of offshore service 

centres into the UK is debateable.  In Member States which have implemented 

‘establishment only’ provisions there is little evidence of greater concentration of in-country 

operations being established. 

 

21. If VAT Grouping provisions are considered to be a determining factor, an ‘establishment 

only’ provision would not be an attraction especially when there are EU Member States 

(such as Ireland and the Netherlands) which continue to have ‘whole establishment’ 

provision.  Whether this impacts further inbound investment into the UK is open to 

conjecture.   For the FS sector, it will undoubtedly increase the cost of doing business in 

the UK.  

 

22. The benefit the ‘whole establishment’ provision gives to international FS businesses 

operating in the UK is one anchor helping to make the UK a competitive location for 

operations.  It is important to note that there is now and will continue to be a pull factor 

from EU regulatory bodies to move staff into the EU.  Current UK VAT group rules provide 

the UK with a cost advantage over some of those EU locations. The removal of that UK 

VAT advantage could be detrimental to the size of UK operations for some FS businesses.  

Given the amount of commercial uncertainty currently due to the change arising from EU 

Exit, now may not be the optimal time for introducing a change to VAT grouping that would 

have a significant impact on some international FS businesses operating in the UK, 

whether UK or non-UK headquartered.  This also needs to be considered in the context of 

the current drive by government to ensure London remains a strong global hub for FS. 
 

23. The positive changes from a change to ‘establishment only’ might include: 
 

 

i. Potentially allowing additional pro-rata recovery of input tax as cross-border supplies 

between branches/head office would now need to be considered as separate supplies 

of services; and 

 

ii. The simplification of VAT treatment between branch and separate legal entity 

corporate structures, removing the requirement to complete the complex S43 (2A) 

calculations. However, we acknowledge that a change to ‘establishment only’ would 

introduce different compliance burdens, and any benefit would lie in ensuring that the 

new compliance burden is proportionate. 

 



 

 

 

7  Which sectors would likely be affected if the UK were to adopt ‘establishment only’ 

provisions?  

 

24. Financial Services would undoubtedly be impacted by the UK adopting ‘establishment 

only’ provisions. 

 

25. The attraction of having large, centralised infrastructure functions in the UK would lose 

some of its current attraction for overseas established entities and, over time, there may 

be a transition to more decentralisation with a potential impact on UK employment.   

 

8  Would adopting the ‘establishment only’ provisions result in a reduced 

administrative burden for businesses?  

 

26. There should not be a material difference in administrative burden.   Although some of the 

current administrative costs would cease (such as administering Section 43(2A)) the need 

to track and increase the reporting of branch to branch transactions would outweigh the 

benefits. There would also be ‘one off’ costs such as IT infrastructure changes and the 

potential restructuring related costs necessitated in order to minimise the potential 

additional VAT costs that may arise.   

 

9  Would adopting the ‘establishment only’ provisions result in any increased 

administrative burden from applying the reverse charge to all supplies from 

overseas? Would this be offset by the reduction of administration in applying the 

current anti-avoidance legislation, S43(2A)?  

  

27. This would be dependent on each business model and the way the branch to head office 

charges are made. There could, however, be a risk of increased litigation (such as on 

whether payments within an entity constitute a supply within the scope of VAT and also 

the scope of VAT exemptions) which would create additional uncertainty.  The impact will 

largely vary depending on the organisation and the market and sector it operates.  For FS 

members which are more weighted towards the domestic financial markets it will probably 

reduce the administrative burden.  However, as London is central for a large number of 

international financial institutions (not just Banking sector but also Insurance and Asset 

Management), the potential burden of this change would increase the administrative cost 

for the reasons articulated previously. 

 

10  Would adopting the ‘establishment only’ provisions have a financial impact upon 

affected businesses?  

 

28. Clearly for those Financial Service businesses who outsource services to overseas entities 

with UK branches that are labour intensive, then there would be a significant VAT cost, 

which would vary dependent on the business model of each affected business.  If there is 

a concern that UK only businesses are disadvantaged by international businesses that 

perform staff services in countries with low cost employment, it should be noted that a VAT 

charge on overseas staff services would be unable to take into account whether those 

overseas staff services were performed in a country with employment costs similar to or 

lower than the UK. 

 

29. There could however be a VAT recovery benefit to UK business that provide outbound 

services to overseas branches under an ‘establishment only’ model, as the supplies would 

be treated as outside the scope with recovery.  



 

 

 

 

11  Would adopting the ‘establishment only’ provisions have an impact on the 

geographical allocation of jobs (both within and outside of the UK) in affected 

businesses?  

  

30. Yes, as outlined above, a VAT cost arising on staff services provided into the UK could 

impact the international operating model of a business including the size of its UK 

operations. 

 

31. For some UK banks, the adoption of “establishment only” provisions are unlikely to have 

any material impact on the geographical allocation of jobs as a business would look a wide 

range of factors when considering where to locate staff (either within or outside the UK).  

The location of staff is more largely dependent on legal, regulatory and financial concerns, 

and other factors such as Brexit.  Other factors will include availability of talent, time-zones 

requirements, local infrastructure, and staffing costs.  These factors would be taken into 

consideration rather than VAT concerns and the imposition of VAT on internal staff costs 

is unlikely, in and of itself, to outweigh the benefits of locating staff in a particular 

geographical location. 

  

12 Would adopting ‘establishment only’ provisions impact on business 

competitiveness, both for those VAT groups that are headquartered in the UK and 

those based overseas?  

 

32. Adoption of ‘establishment only’ provisions will likely have a significant impact on business 

competitiveness both for those businesses whose Head Office is in the UK and those 

headquartered overseas, where those businesses operate through a branch network.  

 

33. Having such provisions would lead to the same result as if Skandia was applied in full (i.e. 

head office to branch transactions would fall within the scope of VAT).  Other countries 

with significant Financial Services industries such as Luxembourg, Ireland, France and 

Germany (i.e. countries where UK entities have moved business to for Brexit) have not 

generally applied Skandia. Germany and Ireland do not apply Skandia and neither does 

France currently (albeit that this may change once they implement VAT grouping on 1 Jan 

2022).  Of those countries only Luxembourg currently applies Skandia.  Implementing 

‘establishment only’ provisions would be detrimental to the UK financial services industry 

compared to these countries. 

 

34. Banks also already have to compete on an unlevel playing field with technology companies 

in the payment space due to the difference in ability to recovery VAT. An increase in VAT 

cost on internal staff costs for UK regulated Banks would further impact their 

competitiveness.  The increased cost in receiving support in the UK from an overseas 

Head Office and the loss of technical expertise would impact negatively on the 

competitiveness of the UK business. However, for some UK based head quartered banks 

that operate through an overseas branch network supported by mainly UK based staff, it 

could remove some of the cost disadvantage that VAT groups based mainly in the UK 

face.   

 

13  What impacts have the revised arrangements introduced in response to the 

Skandia ruling had on your business?  

 



 

 

 

35. Any impact will be limited to whether any Financial Institutions have outsourced services 

to jurisdictions who have adopted the Skandia rules. 

 

14  Would any further changes to the current arrangements materially impact your 

business or sector?  

  

36. This is a difficult question to answer, as it will of course be dependent on what the changes 

would be. 

 

15  Do you want to maintain the current arrangements that were implemented in 

response to Skandia, or reverse them?  

 

37. UK Finance members would prefer to reverse them. The two issues below concerning the 

current burden on businesses and the UK leaving the EU provide an argument for the 

Skandia position to be revisited and reversed. 

 

1) Application of Skandia is burdensome  

38. Under HMRC’s current application of Skandia, UK VAT treatment is dependent upon the 

position in other EU member states. Skandia rules can therefore be complex to determine 

and can add an additional layer of complexity to the partial exemption process. 

Specifically, HMRC has developed a position on Skandia where the UK treatment of 

charges from an overseas VAT group will depend upon the type of overseas VAT group 

which is making the charge. As a result, financial services companies need to be familiar 

with the local rules in these countries which may not be aligned with those in the UK and 

can change based on local legislation and case law. 

 

39. Under the UK application of Skandia, VAT needs to be applied when two conditions are 

met: i) an overseas establishment of a UK business (VAT grouped or not) is in an overseas 

VAT group; and ii) that overseas establishment is in a member state which applies 

‘Swedish style’ or establishment only VAT grouping. 

 

40. Initially HMRC did provide guidance on those member states where it considers that the 

local VAT grouping rules are Swedish style or not. However, the application of Skandia 

and VAT grouping is changing regularly across the EU and needs to be constantly 

monitored. Therefore, the application of Skandia can be burdensome on businesses as 

there is no longer a central reference point or official guidance to refer to.  

 

2) Brexit- UK leaving EU- Finnish Case 

41. Once the UK leaves EU, there is a question of whether the Skandia decision (which is 

based on EU VAT grouping principles) should continue to apply. The UK will no longer be 

bound by the EU VAT Directive and the CJEU decisions relating to VAT law will no longer 

be directly binding on UK.  

 

42. A recent case in Finland supports this view. The case (KVL:2020/14) concerned charges 

made between a bank’s head office in a non-EU country (Norway) and its EU branch in 

Finland. The head office was a member of a local VAT group in Norway but the branch 

was not VAT grouped in Finland. The Finnish Central Tax Board issued an advance ruling 

that the service charges fall outside the scope of the VAT (with reference to FCE Bank 

case) with no involvement of a VAT group. The Norwegian VAT group was not deemed to 



 

 

 

a be ‘VAT group’ under the VAT Directive (since the Norwegian VAT group was not 

officially subject to Article 11 of the EU VAT Directive). This ruling applied despite the fact 

that Finland has implemented Skandia principles and the VAT grouping model in Norway 

is similar to EU VAT groups.  Therefore, the Skandia principles were considered not 

relevant for non-EU VAT groups.  Post transitional period, the UK should follow a similar 

approach and not apply the Skandia decision/principles.  

 

Chapter 2: Compulsory VAT grouping  

 

16  What benefits or disadvantages could a system of compulsory VAT grouping 

deliver for businesses? Would this vary between different sectors?  

 

43. The current system allows VAT Groups to decide whether a company should be included 

in the VAT Group and there may be examples why it would be preferable for operational 

reasons for certain entities to be kept outside of the VAT group, which we have outlined 

below: 

 

i. Takes away business choice / business reasons for sole registrations of specific 

entities. For example, Special Purpose Vehicles created to hold a building or business 

line where the proposal would be to sell the entity holding the business / building. If the 

SPV were part of a VAT group, this creates difficulties (joint and several liability); 

ii. Joint and several liability is a big concern for compulsory grouping. We would need 

greater certainty on where this rule can be dis-applied, i.e., in respect of pension 

schemes; 

iii. Compulsory VAT grouping represents a rigid and inflexible approach, which is not 

business friendly; and 

iv. Some lending contracts expressly prohibit a borrower from joining/being a member of 

a VAT group because of joint and several liability.  This particularly impacts the 

financing of property developments and the structures set up for these.   

  

17 How would compulsory VAT grouping impact the administrative processes for 

businesses?  

 

44. VAT grouping simplifies administration and reduces VAT cost on internal services. 

However, flexibility over what entities should or should not be VAT grouped is required to 

prevent an unnecessary burden of due diligence and joint and several liability where 

corporate restructuring and M&A activity is concerned. 

 

45. There would be no real benefit, what would be preferable is a more straightforward 

application, with automatic VAT grouping when applied for. 

 

18 How would compulsory VAT grouping interact with ‘establishment only’ VAT 

grouping provisions, if they were to be implemented?  

 

46. Compulsory VAT grouping could lead to further uncertainty as there is not a clear 

agreement between taxpayers and HMRC on what constitutes a fixed establishment. 

 

47. Ultimately, this would also depend on how the Compulsory VAT grouping provisions would 

operate. 

 



 

 

 

19 How would compulsory VAT grouping impact businesses of different sizes, and 

would the minimised risk of errors be of benefit?  

 

48. No difference between businesses of different sizes. VAT grouping is an administrative 

benefit. No perceived reduction of risk of errors. 

 

20 Are there any instances where businesses are not VAT grouped for specific 

commercial or regulatory reasons? Please provide examples.  

 

49. Yes, there will be many examples where for specific commercial and regulatory reasons a 

business may want a company to remain outside of the VAT Group.  We have laid out 

some examples below: 

 

i. It may be that the company requires to be bankruptcy remote;   

ii. There may also be situations where an entity has been acquired to retain on a short-

term basis therefore it’s easier to keep outside of the VAT Group. 

iii. Special purpose vehicles are used for property transactions and single transaction 

vehicles / acquisition vehicles / sale of business vehicles (enabling sale of entity 

containing business). This is important for keeping the transaction “clean” and not 

tainted by the joint and several liability implications of being part of a VAT group; 

iv. Some Pension Scheme need to be kept outside of the VAT group to avoid falling under 

the joint and several liability conditions.  

v. Some lending contracts expressly prohibit a borrower from joining/being a member of 

a VAT group because of joint and several liability.  This particularly impacts the 

financing of property developments and the structures set up for these.   

 

Chapter 3: Eligibility criteria: partnerships  

 

21 How do limited partnerships (LPs) and Scottish limited partnerships (SLPs) 

currently participate in VAT groups?  

 

50. It would be the General Partner that would be registered and the limited partners would be 

dis-regarded when determining who should be registered, with the limited partners acting 

through the general partner. 

 

22 How do LPs and SLPs tend to be used within the structure of corporate groups and 

what is the commercial rationale for inserting them into VAT groups?  

 

51. No comments. 

 

23  What, if any, commercial reasons are there for having more than one general 

partner in a LP that may affect VAT grouping arrangements?  

 

52. No comments. 

 

24  In cases where a LP has more than one general partner, what commercial reasons 

are there to add more than one general partner to the same VAT group?  

 

53. No comments. 

 



 

 

 

25  If the test for VAT grouping LPs/SLPs changed to a control and beneficial 

ownership test, how would this affect current VAT groups and the LPs/SLPs in 

question, including those that would be able to VAT group, and those that would 

have to be removed from existing VAT groups?  

 

54. No comments. 

 

26 When considering the normal eligibility tests for VAT grouping, what would the 

impact be on VAT groups if those tests were applied to LPs and Scottish 

partnerships as a whole rather than just general partners?  

 

55. No comments. 

 

27  Would it be beneficial to allow Scottish partnerships to join a VAT group subject to 

the same rules as other entities (i.e. where they are controlled, rather than 

controlling all other members of the VAT group)? Should the same treatment also 

apply to general partnerships?  

 

56. No comments. 

 

28  Were any changes discussed in chapters one and two to be implemented, how 

could they impact on the inclusion of partnerships within VAT groups? 

 

57. No comments. 

 

If you have any questions relating to this response, please contact Sarah Wulff-Cochrane 

(sarah.wulff-cochrane@ukfinance.org.uk) 

 

Sarah Wulff-Cochrane 

Principal, Taxation Policy 

mailto:sarah.wulff-cochrane@ukfinance.org.uk

