Mental capacity, mental
health and other
decision-making
limitations toolkit
A eda^Xn toolkit that builds understanding and
brings to life approaches that can be used to
aid consistent and fair treatment for
customers with decision-making limitations.
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1. Introduction
Purpose of the document
To provide firms with a toolkit to aid consistent treatment of customers, especially
regarding decision-making limitations including mental capacity limitations. This is to
supplement the ‘front line’ toolkit and is aimed at teams within firms that look at policy
and any change to processes and products it impacts.
Definition of mental capacity
The FCA describes mental capacity as the ability to make an informed decision at a
specific point in time, and states that people with a mental capacity limitation are unable
to understand, remember or weigh up information presented to them or to communicate
a decision.
Don’t assume that living with mental health problems, a learning disability or being
unable to converse means that someone automatically lacks capacity.
What needs to be considered at all points in the customer journey?
When using this toolkit all the following considerations should be taken into account:
•

Does the customer have full capacity, limited capacity (meaning that the
customer can make some decisions at certain times when they are needed but
might require support with more complex decisions) or no capacity?

•

Ensure that valid and applicable treatment is applied in the customer’s best
interests.

•

Capacity can be temporary (short period of time), fluctuating (on and off
throughout the firm’s relationship with the customer) or permanent.

•

Is it recorded appropriately with explicit consent?

All the following guides/websites will provide guidance for each part of the
customer journey:
BRUCE
(link here)
The BRUCE protocol can be used to both identify and help support customers with
decision-making limitation.
MENCAP
(link here)
It is important to always use accessible language, and to avoid jargon or long words that
might be hard to understand. You should also take into account any physical disabilities
the person may have that could make communication difficult for them.
PAY YOUR WAY
This website aims to help consumers understand different payment options available to
them, including:
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•
•
•
•

•

The best way of sending and receiving money in the UK and around the
world.
Explanations of the time, cost, reliability and security or various payment
options
Ways to Pay – Cash, Cheques, DD, Paym, pre-paid cards, contactless etc.
Advice on various payment options with PDFs available for them giving
guidance – sending money abroad, internet banking, chip and pin. It also
gives advice on difficulty making payments – and within this has a section on
LPA and the need to set this up if you need someone to have longer term
access or manage accounts (references OPG) p7
A Jargon Buster (A-Z of banking terms) and FAQs (what is a post-dated
cheque etc...)
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2. Customer wants to open a standard or additional account
Things to consider for this part of the journey:
•
•
•

Channel
Evidence
Type of product

Mental Capacity Act 2005
(link here)
The Act identifies 6 statutory principles (p5) stating that:
1)
2)
3)
4)
5)
6)

a person should be presumed to have capacity unless it is shown that they do
not;
that a person should not be presumed to be lacking capacity unless all
practicable steps have been taken to help them do so;
that a person should not be judged as being unable to make a decision
because they make an unwise decision
a decision made for another person must be made in their best interests;
Where a decision needs to be made on behalf of another person, consideration
must be given as to whether there is a less restrictive option.
The Act introduces a two-stage test (p6) to determine if a person lacks capacity
and whether they have the ability to make a decision from themselves.

Key questions:
•
•
•
•
•

Is the person able to understand information relevant to the decision?
Are they able to retain the information?
Are they able to use or weigh up that information as part of the process of
making the decision?
Are they able to communicate their decision?
Have all practicable steps been taken to enable someone to make a decision?

Mental Capacity Act 2005 (Code of Practice)
(link here)
The Code provides practical examples of how the principles of the MCA should be
applied for adults aged 16 or over (p19-28) focusing on the presumption of capacity,
unless it can be shown that someone does lack the capacity to make a decision at a
time the decision needs to be made. Examples of the types of help and support that
could be put in place to enable someone to make their own decision or to maximise their
participation in the decision wherever possible are provided (p33-42).
The Code (although non-specific to financial services):
•

Assumes capacity unless you know or have been told otherwise;
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